JUDGMENT OF THE COURT
16 May 2000

In Case C-78/98,

REFERENCE to the Court under [Article 267 TFEU]| by the House
of Lords, United Kingdom, for a preliminary ruling in the proceedings
pending before that court between

Shirley Preston and O thers

Wolverhampton Healthcare NHS Trust and Others

and between

Dorothy Fletcher and O thers

and

Midland Bank ple,



on the interpretation of [Article 157 TFEU],

THE COURT,

composed of:t G.C. Rodriguez lglesias, President, |.C. Moitinho de
Almerda, D.A.O. Edward and R. Schintgen (Presidents of Chambers),
P.J.G. Kapteyn (Rapporteur), |.-P. Puissochet, G. Hirsch, P. Jann and H.
Ragnemalm, Judges,

Advocate General: P. Leger,
Registrar: L. Hewlett, Admunistrator,

after considering the written observations submitted on behalf of:

— Mrs Preston and Others and Mrs Fletcher and Others, by D. Panmick

QE,
J. Cavanagh and ]. McNeill, Barnsters, instructed by B. MclKenna,
Solicitor,

— Wolverthampton Healthcare NHS Trust and Others, by C. Booth QC,
T. Kerr and C. Lewis, Barristers, instructed by Sharpe Prtchard,
Solicitors,

— Southern Electric ple and Others, by P. Elias QC and ]. Cappel,

Barrister, instructed by H. Lews, Soliator,



— Midland Bank ple, by P. Elias and ]. Coppel, instructed by T.

Flanagan, Solicitor,

— Sutton College and Others, by M. Tether, Barrister, instructed by
Norton Rose, Solicitors,

—the United Kingdom Geovernment, by S. Ridley, of the Treasury
Solicitor's Department, acting as Agent, and N. Pamnes QC,

— the Commission of the Buropean [Union|, by C. Docksey, Legal
Adviser, M. Wolfcarius, of its Legal Service, and N. Yerrell, a

national civil servant seconded to that service, acting as Agents,

having regard to the report for the Hearng,

after hearing the oral observations of Mrs Preston and Others and
Mrs Fletcher and Others, represented by D. Pannick, |. Cavanagh and
J. McNeill; of Wolvethampton Healthcare NHS Trust and Others,
represented by C. Booth and C. Lewis; of Scuthemn Electric ple and
Others, Midland Bank plc and Sutton College and Others, represented
by P. Elias, |. Coppel and M. Tether; of the United Kingdom
Government, represented by J.E. Collins, Assistant Treasury Solicitol
acting as agent, and by N. Paines and R. Hill, Barnister; of the Insh
Government, represented by A. O'Cacimh SC and E. Barrington BL;
and of the Commissien, represented by C. Docksey, M. Wolfcarius and
N. Yerrell, at the hearing on 20 April 1999,

after hearing the Opinon of the Advocate General at the siting on 14
September 1999,



gives the followmg

Judgment

1 By order of 5 February 1998, received at the Court on 23 Maxh
1998, the House of Lords referred to the Court for a prelimmary
ruling under [Article 267 TFEU] three questions on the mterpretation
of [Artide 157 TFEU].

2 Those questions were raised in proceedings brought by Mrs
Preston and Others against Wolverhampton Healthcare NHS
Trust and Others and by Mrs Fletcher and Others against Midland

Bank ple.

Legal background

3 In the Unted Kingdom, the prinaple of equal pa y has been
mmplemented by the Equal Pay Act 1970 ('the EPA". The EPA was
enacted on 29 May 1970 and entered into force on 29 Decernber
1975.

4 The EPA introduced a statutory nght for employees to enjoy
conditions of employment at least as favourable as those enjoyed
by members of the opposite sex deing the same work, work
regarded as equivalent or wotk of equal value.



Section 1(1) of the EPA provides that every contract under
which a woman i1s employed in the United Kingdom 1s to be
deemed to indude an 'equality dause'.

Under section 2(4), any cdaimn in respect of the cperation of an
equality dause must, if it 15 not to be time-barred, be brought
within a penod of six months following the cessation of
employment.

Section 2(5) of the EPA provides that, in proceedings in respect
of failure to comply with an equality clause, a woman shall not be
entitled to be awarded any payment by way of arrears of
remuneration or damages in respect of a time eadier than two
years before the date on which the preceedings were instituted.

In 1976, section 2(5) of the EPA was amended by regulation 12(1)
of the Occupational Pension Schemes (Equal Access to
Membership) Regulations 1976 ('the Oeccupational Pension
Regulations"). Since that amendment, the retroactive effect of two
years under section 2(5) of the EPA also applies to actions to
secure equal treatment regarding entitlement to membership of an
occupational pension scheme.

The main proceedings concern several 'contracted out' pension
schemes which, at various times in the past, did not allow part-
time workers to become members. They are in particular the
National Health Service (NHS) Pension Scheme, the Teachers'
Superannuation Scheme, the Local Government Superannuation
Scheme, the Electmcity Supply (Staff) Superannuation Pension
Scheme, the Electricity Supply Pension Scheme, the Midland Bank
Pension Scheme and the DMidland Bank Key-Time Pension

Scheme. The details of these schemes are briefly as follows.



10 The NHS Pension Scheme is contained in Statutory Instruments
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adopted by the Secretary of State for Health, who alse ad munisters the
scherne. Until 1 Aptil 1991, part-time workers who wotked for less
than one-half of the hours which would constitute whole-time
employment did not qualify for membership of the NHS Pension
Schermne. Since that elate, all NHS employees have been perrutted to
join the NHS scheme, irrespective of the number of hours worked.
Existmg part- time wortkers who were not already members of the
scheme were able to elect to become members.

Untl 1 May 1995, part-time teachers did not have a right of access
to the Teachers' Superanmuation Scheme if their remuneration was
calculated on an hourly basis or if they were already receiving a
teachers' pension. However, they were entitled to join the scheme if
they were paid a pre rala proportion of a full-time worker's salary.
Since 1 May 1995, houtly-paid workers ate no longer excluded.

Until 1 Apnl 1986, employees wotking less than 30 hours a week
were excluded from the Local Government Superannuation
Scheme. Since that elate, member- ship has been available to
part-time workers who work for at least 15 hours aweek and 35
weeks a year On 1 January 1993, the requirement of a minimum of
15 hours was removed. As from 1May 1995, the second cendition
was also removed, so that, since then, part-time workers have
been entitled to join the Local Government Superannuation
Scherne.

Until 1 October 1980, employees wortking less than 34.5 hours
were excluded from the Electricity Supply (Statf) Superannuation
Pension Scheme. Since that date, membership has been open to
patt-tite employees wotking at least 20 hours a week. As from 1
Aprl 1988, the requirement of a minimum number of hours'
work for access to membership was removed, so that, since that
date, part- time wotkers may join the pension scheme regardless
of how many hours they wotk.



14 Untl 1 January 1989, part-time wotkers were excluded from the
Midland Bank Pension Scheme. From that date, Midland Bank plc
set up an additional pension scheme, the Midland Bank Key-Time
Pension Scheme, for the benefit of part-time employees who
wortked for more than 14 hours a week. From 1 September 1992,
access to that scheme was extended to all part-time employees,
irrespective of their hours. On 1 January 1994, the two pension
schemes merged. However, peniods of employment completed
before 1 January 1989 are not taken intc account in calculating
part-time workers' pensions. Furthermore, in order to qualify
for a pension under the scheme, a worker must have completed
at least two years' pensionable service.

Facts and main proceedings

15 On 28 September 1994 the Court gave judgment in Case C-57/93
Vrwoege v INCILV” [nstitnnt voor UV olkshuisvesting and Stichting Pensioen fonds
[1994] ECR 1-4541 and Case C-128/93 Fisssher v 1 oorhuis Hengelo and
Stichting Bedrijfspensionenfonds voor de Detailbandel [1994] ECR 1-4583. In
those judgments, the Court held that the right to join an
occupatonal pension scheme fell within the scope of [Articde 157
TFEU] (roege, paragraph 18, and Fissher, paragraph 15). It also held
that the exclusion of part-time workers from access to such schemes
constituted indirect discomination contrary to [Article 157 TFEU] iof
the exclusion affected a much greater number of women than men
unless the emplover showed that it might be explained by objectively
justified factors unrelated to any discrimination on grounds of sex

(V'roege, patagraph 17).

16 The Court also held that the limitaton of the effects in time of the
mudement in Case C-262/88 Barber v Guardian Royal Exchange Group
[1990] ECR 1-1889 did not apply to the right to join an occupational
pension scherne (reege, paragraph 32, and Fissher, paragraph 28). The
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Court further held that the direct effect of [Article 157 TFEU] could
be relied on in order retroactively to claim equal treatment in relation to
the nght to join an occupational pension scheme and might be so
relied on as from 8 Apml 1976, the elate of the judgment in Case
43/ 75 Defrenne v SABENA [1976] ECR 455, in which the Court held
for the first time that [Article 157 TFEU] has direct effect.

Following the [“roege and Fisseher judgments, some 60 000 part-time
wotkers m the Umnited Kingdom in both the public and the povate
sectors commenced proceedings before mdustrial tribunals. Relying
on [Article 157 TFEU], they claimed that they had been unlawtully
excluded from membership of the vanous occupational pension
schernes of the kind descobed in paragraphs 10 to 14 of tus
judgment. The defendants in those cases are their emplovers or, m
some cases, former employers.

Between 1986 and 1995 the pensien schemes at issue were
amended so as to ensure that part-time workers were entitled to
join them. In particular, the Occupational Pension Schemes (Equal
Access to Membership) (Amendment) Regulations 1995 prohibited,
as from 31 May 1995, all direct or indirect discomination on
grounds of sex regarding membership of any occupational pension
scheme.

In their actions, the claimants seek recognition of their entitlement
to retroactive membership -of the relevant pension schemes for
the periods of part-time employment completed by them before
the foregoing amendments, some of those periods extending

further back than 8 Aprml 1976,

According to the order for reference, 22 cdlaims brought by
women working i both the public and prvate sectors have been
selected as 'test cases’ with a view to disposing of certain
preliminary issues of law before the facts are considered.
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In a first series of cases, the pension scheme concerned had been
amended more than two years poor to the orginating application
to the Industrial Trubunal. The cdaimants' future part-time work will
indeed be taken into account for retirement purposes. However, by
virtue of regulation 12 of the Occupational Pension Regulations,
they will not be entitled to claum pension nghts based on their
part- time service more than two yvears prior to the institution by
them of proceedings before the Industrial Tribunal.

In a second sertes of cases, the damants had ceased their
employment with their employer more than six months before
brnging proceedings in the Industrial Tobunal and, under section
2(4) of the EPA, they are therefore deprived of any night of action
to secure recognition of their earlier part-time service for the purpose

of calculating their pension rights.

Lastly, the distinguishing feature of a third semes of cases 1s that
the claimants wortked regularly, but periodically or intermittently,
for the same employer under successive legally separate contracts.
According to the order for reference, such successive contracts
may sometimes be covered by a framework contract (known as an
'umbrella contract’), under which the parties are required to
renew thervarous contracts of employment, thereby establishing a
continuous employment relationship.

Where there 13 no umbrella contract, the period prowvided for m
section 2(4) of the EPA starts to tun from the end of each contract
of employment and not frem the end of the employment
relationshup between the worker and the establishiment concerned. As
a tesult, a wotker can secure recognition of periods of part-time
employment for pension entilernent purposes only if he commences
proceedmgs withm the sx months followmg the end of each

contract covermg the relevant employment.



25 In the main proceedings, the claumants mamntain that secton 2(4) of
the EPA and regulation 12 of the Occupational Pension Regulations
are mcompatible with [Umon| law. First, those provisions render it
virtually impeossible or excessively difficult to  exercise the nghts
conferred on them by [Article 157 TFEU] (principle of effectiveness).
Second, those procedural requirements are less favourable than
those applicable to sumilar actiens of a domestic nature and, in
particular, actions based on the Sex Discrimination Act 1975 or
the Race Relations Act 1976 (punciple of equivalence).

26 In 1its deasion of 4 December 1995, the Industrial Tribunal,
Birmingham, held, essentially, that the procedures laid down by
the provisions at issue cenformed with the ponaple of
effectiveness in that they did not render excessively difficult or
virtually impossible the exerase of nghts conferred on the
claimants by [Unicn] law.

27 That deasion was confirmed by the Employment Appeal
Tobunal. In its judgment of 24 June 1996, it held, furthermore,
that the procedural provisions atissue satistied the requirements of
the prnaple of equivalence, in that they were not any less
favourable than those applicable to sumilar actions of a domestic
nature. Section 2(4) of the EPA and regulation 12 of the
Occupational Pension Regulations applied without distinction to
actions alleging infringement of [Article 157 TFEU] and te actions
alleging breach of the princples laid down by the EPA.

28 The judgment of the Employment Appeal Tubunal was in turn
upheld by judgment of the Court of Appeal of 13 February 1997.

The questions referred to the Court

29 The House of Lords, before which the case came at last mstance,



considered itsell bound to refer the case to the Court of Justice
because it raised 1ssues which had to be resolved before it gave
judgment as regards, in particular, the compatibility of the EPA, as
amended, with [Article 157 TFEU].

30 Accordingly, the House of Lords stayed proceedings pending a
preliminary ruling from the Court of Justice on the following
questions:

"Where:

(a) a clamant has been exduded from memberstup of an
occupational pension scheme by reason of beng a part-tine
wortker; and

(b} consequently, has not accrued pension benefits referable to
service with her employer, which benefits become payable upon

reachmg pensionable age; and

(c) the claimant alleges that such treatment 1s mndirect sex
discrimmation contrary to [Article 157 TFEU],

the following three questions arise:
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(@)

a national procedural rule which requires that a claim for
membership of an cccupational pension scheme (from which
the night to pension benefits flows) which 1s brought in the
Industrial Tribunal be brought within six months of the end
of the employment to which the claim relates;

a national procedural rule which provides that a claimant's
pensienable service is to be calculated only by reference to
service after a date falling no eatlier than two years pror to
the date of her claim (irrespective of whether the date on
which pensicn benefits become payable i1s before or after the
date of the claim) compatible with the ponciple of [EU] law
that national procedural rules for breach of [Union] law must
notmake 1t excessively difficult or impossible in practice for the
clatmant to exerase her rights under [Article 157 TFEU]?

In circumstances where:

()

rights under [Article 157 TFEU] fall, as a matter of domestic
law, to be enforced through the medium of a statute which was
enacted in 1970, prior to the United Kingdom's accession to

the European [Union|, and came into effect on 29 December
1975, and which, pror to 8 Apnl 1976, already conferred a
night to equal payand equality of other contractualprovisions;

the domestic statute contams the procedural rules referred to n
question 1 above;

other statutes prchibiting discrimination i the employment
field, and the domestic law of contract provide for different
time-limits;



3.

(1) Does the implementation of [Article 157 TFEU] through that
domestic statue constitute compliance with the prnciple of
[EU] law that national procedural rules for a breach of
[Union] law must be no less favourable than those which
apply to similar claims of a domestic nature?

(2) If not, what are the relevant criteria for determining
whether another oght of action in domestic law 1s a

domestic actien sumilar to the right under [Article 157

TFEUJ?

(3) If a national court identifies any such similar daim in
accordance with any critena identified under (2) above,
what, if any, are the relevant critena under [Union| law for
determining whether the procedural rules governing the
stmilar claim or claims are more favourable than the
procedural rules which govern the enforcement of the night
under [Article 157 TFEU]?

In arcumstance where:

(a) an employee has served under a number of separate
contracts of employment for the same employer covenng
defined periods of time and with intervals between the periods
covered by the contracts of employment;

(b} after the completion of any contract, there is no obligation
on either party to enter into further such contracts: and

(c) she initiates a claum within six months of the completion of a
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later contract or contracts but fails to initiate a claam within six
months of any earlier contract or contracts;

Is a national procedural rule which has the effect of
requiring a clain for membership of an occupatienal pension
scheme from which the right to pension benefits flows to
be brought within six months of the end of any contract or
contracts of employment to which the claim relates and
which, therefore, prevents service under any eatlier contract or
contracts from being treated as pensionable service, compatible
with:

(1) the right to equal pay for equal work in [Article 157 TFEUJ;

and

(2} the prnaple of [EU] law that national procedural rules
tor breach of [Union| law must not make it excessively
ditficult or impossible in practice for the claimant to

exercise her nghts under [Artide 157 TFEU]?'!

Preliminary observations

First, it should be borne in mind that, according to settled case-law,
i1 the absence of relevant [Union| rules, it 15 for the national legal
order of each Member State to designate the competent courts
and to lay down the procedural rules for proceedings designed to
ensure the protection of the nghts which individuals acquire
through the direct effect of [Union] law, provided that such rules
are not less favourable than those governing similar domestic
actions (prnaple of equivalence) and are not framed in such a
way as to render impossible in practice the exercise of rights
conferred by [Umion] law (prnciple of effectiveness) (see, to that
effect, Case 33/76 Rewe [1976] ECR 1989, paragraphs 5 and 6, Case



32

33

34

45/ 76 Comet [1976] ECR 2043, paragraph 13, Fischer cited above,
paragraph 39, Case C-410/92 Johnson [1994] ECR 1-5483, paragraph 21,
and Case C-246/ 96 Magorrian and Cunningharm v Eastern Health and S ocial
Services Board [1997] ECR 1-7153, paragraph 37).

The first question

The first question ceoncerns the scope of the pnnaple of
effectiveness and comprises two parts. In the first part, the House
of Lords asks, essentially, whether [Unicn] law precludes a national
procedural rule under which a daim for membership of an
occupational pension scheme (from which the right to pension
benefits flows) must, if it is not to be time-barred, be lodged
within a period of six months fellowing the end of the
employment to which the daun relates.

As regards the compatibility of a time requirement, such as that
contained 1n section 2(4) of the EPA, with the [Union|-law
prnciple of effectiveness, 1tis settled case-law, and has been since
Rene, cited above (paragraph 5), that the setting of reasonable
limitation periods for bringing proceedings satisfies that requirement
1 pronaple, masmuch as it constitutes an  application of the
fundamental principle of legal certainty (Case C-261/95 Pabuisani v
Istituto Nagionale della Previdenzar Sociale [1997] ECR 1-4025, paragraph
28).

Centrary to the contention of the daimants m the main proceedmngs,
the imposition of a limitation period of six months, as lad down in
secion 2(4) of the EPA, even if, by defimtion, expiry of that period
entails total or partial dismussal of their actions, cannot be regarded as
constituting an obstacle to obtaning the payment of sums to which,
albeit not yet payable, the claimants are entiled under [Article 157
TFEU]. Such a limitaton pericd does not render mmpossible or
excessively difficult the exercise of rghts conferred by the [Urion]

legal orderand is not therefore liable to strike at the very essence of
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those nights.

The answer to the first part of the first question must therefore
be that [Union| law does not preclude a national procedural rule
which requires that a cdaun for membership of an occupational
pensien scheme (from which the nght to pension benefits flows)
must, 1f it 15 not to be time-barred, be brought within six months
of the end of the employment to which the claim relates,
provided, however, that that lumitation peood 15 not less
favourable for actions based on [Union| law than for those based
on domestic law.

By the second part of its first question, the national court seeks
essentially to  ascertain whether [Umion] law precludes a national
procedural rule which provides that a claimant's pensionable service 1s
to be calculated conly by reference to service after a elate falling no
eartlier than two years poor to the date of her claum.

It must first be bome 1n muind that the object of such a daim is not
to obtain, with retroactive effect, arrears of benefits under the
occupational pension scheme but is to secure recognition of the
night to retroactive membership of that scheme for the purpose of
evaluating the benefits to be pad in the future.

Second, if her claim 1s successful, a damant could not claim
mote favourable treatment, particularly in financial terms, than
she would have had if she had been duly accepted as a member
{(Fisscher, cited above, paragraph 36).

Consequently, the fact that a worker can daim retroactively to
join an occupaticnal pension scheme does not allow him to avoid
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paying the contributions relating to the period of membership
concerned (Fissher, cited above, paragraph 37).

In Magorrian and Cunningham, cted above, the Court held that the
prnciple of effectiveness preduded the application of a procedural
rule which was essentially 1dentical to the one at issue in these
proceedings. The Court held, in paragraph 41 of that judgment,
that a procedural rule whereby, in proceedings concerning access
to membership of occupaticnal pension schemes, the nght to be
admitted to a scheme may have effect from a date no eatlier
than two vears before the institution of proceedings would
deprive the persons concemed of the additional benefits under the
scheme te which they were entitled to be affiliated, since those
benefits could be calculated only by reference to a starting date
falling two years prior to commencement of proceedings by them.

In that connection, the Court held that, unlike the rules which, in
the interests of legal certainty, merely limited the retroactive scope
of a cdaim for certain benefits and did not therefore strike at the
very essence of the rights conferred by the [Union] legal order, a
procedural rule such as thatat issuein the main proceedings was
such as to render any action by individuals relying on [Union]
law 1mpossible in practice (Magorrign and Cunningham, cated above,

paragraph 44).

[Umion] law therefore precudes the application to a daun for
recognition of entitlement to join an occupational pension scheme of
a national rule under which such entitlement, mn the event of a
successful claim, 1s linited to a penod which starts to run from a
pomt in time two years prior to commencement of proceedmgs in

connection with the dawn (Magerrian and Cunninghaom, paragraph 47).

43 Even though the procedural rule at issue does not totally deprive
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the clarmants of access to membership, the fact nevertheless remains
that, just as in Magorrian and Cunwingban, a procedural rule like
regulation 12 of the Occupational Pension Regulations prevents the
entire record of service completed by those concemed before the
two years preceding the elate on which they commenced their
proceedings from bemng taken mte account for the purposes of
calculating the benefits which would be payable even after the elate
of the damn.

That conclusien i1s reinforced by the fact that, in Magerrian and
Cunninghars, the persons concerned sought recognition of therr right to
retroactive membership of a pension scheme with a view to
recewving additional benefits whereas, in this case, the aim of the
proceedmgs 15 to obtam basic retirement pensions.

The answer to the second part of the first question must therefore
be that [Unien] law precludes a national procedural rule which
provides that a claimant's pensionable service is to be calculated
only by reference to service after a date falling no earlier than two
years prior to the date of claim.

The second question

By its second question, the House of Lords seeks essentially to
ascertain  what criteria are to be used to deterrmine whether
procedural rules such as those introduced by section 2(4) of the
EPA and by regulatien 12 of the Occupational Pension
Regulations, which apply to proceedings instituted by the
claimants in the main proceedings on the basis of [Artide 157
TFEU], are less favourable than other procedural rules applicable to
similar proceedings of a domestic nature.

In the light of the answer given to the second part of the first
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question, it 1s unnecessary to examine the scope of the prnaple
of equivalence in relation to regulation 12 of the Occupational
Pension Regulations.

By the first part of its second question, the House of Lords asks
whether, 1in order to ensure compliance with the puncple of
equivalence, it may hold that an action alleging infringement of
provisions of a law such as the EPA constitutes a domestic action

simnilar to one alleging infringement of [Artide 157 TFEU].

In order to verfy whether the prncple of equivalence has been
complied with in the present case, it1s for the naticnal court, which
alone has direct knowledge of the procedural rules goverring
actions in the field of domestic law, to venfy whether the
procedural rules intended to ensure that the rights denved by
individuals from [Unton| law are safeguarded under domestic law
comply with that prncple and to consider both the purpose and
the essential characteristics of allegedly similar domestic actions
(see Case C-326/96 Lerez [1998] ECR 1-7835, paragraphs 39 and
43).

However, with a view to the appraisal to be carmed out by the
national  court, the Court may provide gudance for the
mterpretation of [Union| law.

It must be bome in mind that the Court held, in paragraph 46 of
Lerez, a judgment delivered after the House of Lords sought a
ruling in this case, that the EPA was the domestic legislation which
gave effect to the [Union]| prnciple of non-discrimination on
grounds of sex in relation to pay, pursuant to [Article 157 TFEU]
and Council Directive 75/117/EEC of 10 February 1975 on the
approximation of the laws of the Member States relating to the
application of the principle of equal pay for men and women (O]
1975 L 45, p. 19). In paragraph 47 of the same judgment, the Court
stated that the fact that the same proceduralrules applied to two
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com parable claims, one relying on a nght conferred by [Umon]
law, the other on a right acquired under domestic law, was not
enough to ensure compliance with the prinaple of equivalence,
since one and the same form of action was involved.

Since, following the accession of the United Kingdom te the
[Union|, the EPA constituted the legislation by means of which
the United Kingdom discharged its obligations under [Article 157
TFEU] and, subsequently, under Directive 75/117, the Court
concduded that the EPA could not provide an appropnate ground
of comparison against which to measure compliance with the

prnaple of equivalence (Leres, paragraph 48).

The answer to the first part of the second question must

therefore be that an action alleging infringement of a statute such
as the EPA does not constitute a domestic action similar to an

action alleging infringement of [Artide 157 TFEU].

By the second part of its second question the House of Lords

seeks to ascertan the [Umion]-law crteria for identifying a sirnilar
action in domestic law.

The prinaple of equivalence requires that the rule at issue be
applied witheut distinction, whether the infnngement alleged 15 of
[Union] law or national law, where the purpose and cause of
action are simular (Leveg, paragraph 41).

In order to determine whether the principle of equivalence has
been complied with in the present case, the national court -
which alone has direct knowledge of the procedural rules
governing actions in the field of employment law -must consider
both the purpose and the essential characteristics of allegedly
similar domestic actions (Lereg, paragraph 43).
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In view of the foregoing, the answer to the second part of the
second question must be that, in order to determine whether a
nght of action available under domestic law is a domestic action
similar to proceedings to give effect te nghts conferred by [Article
157 TFEU], the national court must consider whether the actions
concerned are similar as regards their purpose, cause of action
and essential characteristics.

By the third part of its second question, the House of Lords seeks
to ascertan what are the relevant cnteria for determining whether
the procedural rules goverrung any claim which it may have identified
as beimng similar are more favourable than the procedural rules which

govern the enforcernent of nghts conferred by [Article 157 TFEU].

For the purposes of the appraisal to be urdertaken by the national
coutt, regard must be had to the relevant guidance as to the
interpretation of [Union| law given in Leres

Thus, in paragraph 51, the Court stated that the prinaple of
equivalence would be infringed if a person relying on a rnight
conferred by [Union] law were forced te incur additional costs
and delay by companson with a claimant whose action was based
solely on domestic law.

More generally, it observed that whenever it fell to be
determined whether a procedural provisien of natienal law was
less favourable than those goverming similar domestic actions, the
national court must take into account the role played by that
provision in the procedure as awheole, as well as the operation and
any special features of that procedure before the different national



coutts (Lerez, paragraph 44).

62 It follows that the vanous aspects of the procedural rules cannot
be examined in isolation but must be placed in their general
context. Moreover, such an examination may not be carried out
subjectively by reference to circumstances of fact but must involve

an objective comparison, in the abstract, of the procedural rules at
155Uue.

63 In view of the foregoing, the answer to the third part of the second
question must be that, in order to decide whether procedural rules
are equivalent, the national court must verify objectively, in the
abstract, whether the rules at issue are similar taking into account
the role played by those rules in the procedure as a whole, as well

as the operation of that procedure and any speaal features of
those rules.

The third question

64 By its third question, the House of Lords seeks essentially to
ascertain whether [Union] law precludes a procedural rule which
has the effect of requiring a dam for membership of an
occupational pension scheme (from which the nght to pension
benefits flows) to be brought within six months after the end of

any contract (or contracts) of employment to which the caim
relates.

65 This question relates to a number of actions before the national
court which are distinguished by the fact that the daimants wotk
regularly, but periodically or intermittently, for the same emplovyer,
under successive legally separate contracts. According to the order
for reference, in the absence of an umbrella contract, the period
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prescrbed in section 2{4) of the EPA starts to run at the end
of each contract of employment and not at the end of the
employment relationship between the wotker and the
establishment concerned. It follows that workers are unable to
secure tecognition of periods of part-time work for the purpose
of calculating their pension rights unless they have mnstituted
proceedings within six months after the end of each contract
under which the work concemed was performed.

In 1ts wrtten observations, the Comrmussion mamntains that the
application of a procedural rule of that kind to actions brought by
such wotkers 15 mcompatible with the prncple of effectiveness in
two respects. First, that procedural rule compels wodkers wishing to
have their periods of part-time employment recogrised for the
purpose of calculating their pension nghts to brng a
continuous semes of actions in respect of each contract under
which they have performed the work concerned. Second, such a
rule precludes inclusion of all past service of the workers
concerned in the calculation of their retirement benefits even
where such service formed part of a continuous employment
relationship. Any such workers who brought their first legal
actions within the six months following the end of their last
contract of employment would be deprived of the possibility of
having service under their previcus contracts recognised.

As pointed cut in paragraph 33 of this judgment, the Court has
held that the setting of reasonable limitation periods is compatible
with [Union] law mmasmuch as the fundamental ponciple of legal
certainty 1s thereby applied. Such limitation pericds cannot
therefore be regarded as capable of rendering wirtually impossible
or excessively difficult the exercise of nights conferred by [Union]
laww.

Whlst 1t 1s true that legal certamnty also requires that it be possible to
tix precsely the starting pomt of a lmitation penod the fact
nevertheless remains that, in the case of successive short-term
contracts of the lind referred to m the third question, setting the
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starting pomt of the hmitaton period at the end of each contract
renders the exercise of the rght conferred by [Article 157 TFEU]
excessively difficult.

Where, however, there 1s a stable relaticnship resulting from a
succession of short-termn contracts concluded at regular intervals in
respect of the same employment to which the same pension
scheme applies, it 1s possible to fix a precise starting point for the
lirmitation period.

There is no reason why that starting pomt should not be fixed as the
elate on which the sequence of such contracts has been mterrupted
through the absence of one or more of the features that characterise
a stable employment relationship of that kind, either because the
pedodiaty of such contracts has been broken or because the new
contract does not relate to the same employment as that to which the
same pension scheme apples.

A requirement, in such circumstances, that a dam cencerning
membership of an cccupational pension scheme be submitted
within the six months following the end of each contract of
employment to which the daiumn relates cannot therefore be
justified on grounds of legal certainty.

The answer to the third question must therefore be that
[Union| law precludes a procedural rule which has the effect
of requiring a cdam for membership of an occupational pension
scheme (from which the nght to pension benefits flows) to be
brought within six months of the end of each contract of
employment to which the claim relates where there has been a stable
employment relationship resulting from a succession of short-
term contracts concuded at regular intervals in respect of the
same employment to which the same pension scheme applies.
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Costs

The costs incurred by the United Kingdom and Irish
Governments and the Commussion, which have submitted
observations to the Court, are not recoverable. Since these
proceedings are, for the parties to the main proceedings, a step in
the proceedings pending before the national court, the deasion
on costs 15 a matter for that court.

On those grounds,

THE COURT,

in answer to the questions referred to 1t by the House of Lords by
order of 5 February 1998, hereby rules:

[Union] law does not preclude a national procedural rule
which requires that a claim for membership of an
occupational pension scheme (from which the right 1o
pension benefits flows) must, if it is not to be tme-barred,
be brought within six months of the end of the employment
to which the claim relates;, provided, however, that that
limitation period is not less favourable for actions based on
[Union] law than for those based on domestic law.

[Union] law precludes a national procedural rule which
provides that a claimant's pensionable service is W be
calculated only by reference to service after a date falling no
earlier than two years prior to the date of claim.

An action alleging infringement of a statute such as the
Equal Pay Act 1970 does not constitute a domestic action
similar t an action alleging infringement of [Article 157



TFEU].

In order to determine whether a right of action available
under domestic law i1s a domestic action similar to
proceedings to give effect to rights conferred by [Article 157
TFEU], the national cowrt must consider whether the
actions concerned are similar as regards their purpose,
cause of action and essential characteristics.

In order to decide whether procedural rules arc equivalent,
the national court must verify objectively, in the abstract,
whether the rules at issue are similar taking into account
the role played by those rules in the procedure as a whole,
as well as the operation of that procedure and any special
features of those rules.

[Union] law precludes a procedural rule which has the effect
of requiring a claim for membership of an occupational
pension scheme (from which the rnight to pension benefits
flows) to be brought within six months of the end of each
contract of employment to which the claim relates where there
has been a stable employment relationship resulting from a
succession of short-term contracts concluded at regular
intervals in respect of the same employment to which the
same pension scheme applies.

Rodoguez Iglesias Moitinho de Almeida

Edward Schintgen Kapteyn Puissochet

Hirsch Jann Ragnemalm

Delivered in open court in Luxembourg on 16 May 2000.

R. Grass G .C. Rodriguez lglesias
Registrar President
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