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Summary

L. The opmien of the Court may be sought, pursuant to [Articde 215(11)
TFEU], 1 particular on questions concerning the division between the [Umnion|
and the Member States of competence to concude a given agreement with
non-member countries.

II. The Court may be called upen to state its optuen pursuant to [Article
218(11) TFEU] at any time before the [Urmon| finally expresses its consent to
be bound by the agreement. Unless and until that consent 1s given, and even
after 1t 1s signed, the agreement remains an envisaged agreement,

III. The dependent territories for whose international relations certain Member
States are responsible, inasmuch as they remain outside the scope of the Treaty,
are, as regards the [Union|, in the same situation as non-member countries.
Consequently, 1t 1s m their capacity as the States responsible for the
mternational relations of territories dependent on them but not within the
scope of [Union]| law, and not as Member States of the [Union], that the States
responsible for those territories are called upon to participate m any given
mnternational agreement. However, the speaial position of those Member States
canmoet affect the solution of the problem relating to the dernarcation, for the
purposes of condudmg such an agreement, of spheres of competence within

the [Union].

IV. Internal rules of law, even of a constitutional nature, cannot alter the
division of international powers between the Member States and the [Union]| as
laid down by the Treaty.

V. Given that the Woid Trade Orgamization 1s an international organization
which will have only an operating budget and not a financial pelicy instrument,



the fact that the Member States will bear some of its expenses cannot of itself
justify the particpation of the Member States m the condusion of the
agreement.

VL According to Article 232(2) of the EC Treaty [repealed], the provisions of
that Treaty cannot derogate from those of the Treaty establishing the European
Atomic Energy Communty. Since the Euratom Treaty contains no provisions
relating to external trade, there is nothng to prevent agreements concluded
pursuant to [Artide 207 TFEU] from extending to international trade m
Euratom products.

VIIL. The ECSC Treaty, which was not intended, according to Article 232(1) of
the EC Treaty [repealed|, to be affected by that latter Treaty, and Artidle 71 of
which provides that the powers of the Member States n matters of commercial
policy are to remain unaffected by the application of the ECSC Treaty, can only
have been mtended to cover agreernents with non-member countries relating
spectfically to ECSC products; 1t follows that the [Union] has sole competence
pursuant to [Article 207 TFEU]to cencdude an external agreement of a general
nature, that 1s to say, encompassing all types of goods, even where those goods
mclude BECSC products. Article 71 of the ECSC Treaty cannot render
moperative [Article 207 TFEU] and atfect the vesting of power in the [Umnion|
for the negotiaton and cenclusion of mternational agreements in the realm of
common commerdal policy.

VIIIL In so far as the Agreement on Agnculture annexed to the Agreement
establishing the World Trade Orgamization 1s intended to establish, on a
wotldwide basts, a fair and market-oriented agricultural trading system, and the
Agreement on the Application of Samitary and Phytosamtary Measures, which 1s
also  annexed to the aforementioned agreement, 1s confined to the
establishment of a multilateral framewotk of rules and discplmes to guide the
development, adeoption and enforcement of samtary and phytosantary
measures in order to mumumize their negative effects on trade, those two
agreements can be concluded by the [Unicn| on the basis of [Article 207
TFEU] alone, even though the implementation of the commitments entered
mnto under those Agreernents will require measures to be adopted on the basis

of Article 43 of the [FEU| Treaty.

IX. The provisions of the Agreement on Techrucal Barriers to Trade annexed
to the Agreement establishing the Wotld Trade Organization are designed
merely to ensure that technical regulations and standards and procedures for
assesstnent of conformity with techmical regulations and standards do not
create unnecessary obstacles to mternational trade; that agreement must
therefore be regarded as falling within the ambit of the common commeraal
policy and may consequently be concluded by the [Unien] alone,



notwithstanding that, as [Umon| law stands at present, the Member States
retamn certain powers of their own in the matter.

X. Having regard to developments in international trade, as bore out by the
Agreement establishing the Woild Trade Orgamzation (WI'O) and its annexes,
mcluding the General Agreement on Trade i Services (GATS), which were the
subject of a single process of negotiation covering both goods and services, 1t
follows from the open nature of the cormmon commeraal policy that trade in
services cannot immediately, and as a matter of principle, be excluded from the

scope of [Article 207 TFEU].

As regards cross-frontier supplies not involving any movement of persons, the
service 15 rendered by a suppler established in one country to a consumer
residing i another. The supplier does not move to the consumer's country;
nor, conversely, does the consumer move to the supplier's country. That
situation 1s, therefore, not unlke trade in goods, which 15 covered by the
common commerdaal policy within the meaning of the Treaty. There 15 thus no
particular reason why such a supply should not fall within the concept of the

cormmon commercal policy.

The same cannot be said of the other three moedes of supply of services

covered by GATS, namely:

- consumption abroad, which entails the movemnent of the censumer into the

terntory of the WI'O member country in which the supplier is established;

- comumeraal presence, that is to say, the presence of a subsidiary or branch in
the terntory of the WI'O member country in which the service 15 to be

rendered;

- the presence of natural persons from a WI1'O member country, enabling a
supplier from one member country to supply services within the territory of
any other member country.

As regards natural persons, it is clear from [ex-]Article 3 of the [EC] Treaty,
which distinguishes between "a commeon conumnercial policy’ mn paragraph (b)
and "'measures concerning the entry and movement of persons' in paragraph (d),
that the treatment of nationals of non-member countries on crossing the
external frontiers of Member States cannot be regarded as falling within the
common commercial policy. More generally, the existence in the Treaty of
specific chapters on the free movement of natural and legal persons shows that
those matters do not fall within the common commercial policy.



It follows that the modes of supply of services referred to by GATS as
‘consumption abroad’, 'commerdal presence’ and the 'presence of natural
persons' are not covered by the common commeraal policy.

XI. The particular services comprised in transport are the subject of a specific
title of the Treaty, distnct from the title on the comnmon commercial policy;
consequently, mternational agreerments in transpotrt matters are not covered by
[Article 207 TFEU], despite the enactment by the Councl and the
Commission, on the basis of [Article 207 TFEU], of a senes of embargoes
mvolving the suspension of transport services. Since the embargoes related
primarly to the export and mport of products, they could not have been
effective if they had not been accompanied by the suspension of transport

services.

XII. A mere practice of the Council cannot derogate from the rules lad down
in the Treaty and cannot, therefore, create a precedent binding on [Urion]
mstitutions when deciding, pricr to the adoption ot a measure, the correct legal
basis for it.

XL In so far as the section of the Agreement on Trade-Related Aspects of
Intellectual Property Rights {TRIPs) relating to the means of enforcement of
mntellectual property rights contains specific rules as to measures to be applied
at border crossing points, it has its counterpart in the provisions of Council
Regulation No 3842/86 laying down measures to prohibit the release for free
arculaton of counterfeit goods. Since measures of that type can be adepted
autonomeously on the basis of [Article 207 TFEU], international agreements in
that field fall within the [Union]'s competence in matters of commercial policy.

As regards the provisions of TRIPs other than those concerning the
prohibiion of the release into free arculaton of counterfeit goods, the
comnection between mntellectual property and trade m goods, whereby
mtellectual property rights enable those holding them to prevent third parties
from carrying out certain acts having effects on such trade, 15 not enough to

bring those rights within the scope of [Article 207 TFEU].
It 15 true that, in the field of mtellectual property, the [Umon| has intecnal

competence to harmomze national laws pursuant to [Articles 115 and 114
TFEU] and may use [the first sentence of Article 352(1) TFEU] as the basis for
creating new rights superimposed on national rights. However, those measures
are subject to voting rules or rules of procedure which are different from those
applicable under [Article 207 TFEU]. If the [Union| were to be recognized as
having exclusive competence under [Article 207 TFEU| to enter imnto
agreements with non-member countries with a view to protecung intellectual
property and, at the same tune, aclieving harmomnization at [Union] level, the



[Union| institutions would be able to escape the internal constramts m respect
of voting procedures and rules to which they are subject when seeking to take
action i that sphere, which 1s not acceptable.

That conclusion is not altered by the fact that the [Umon| institutions have
developed a practice whereby, in order to protect the [Union]'s intellectual
property interests, they resort to autonomous measures falling withm the ambit
of commeraal peolicy, namely the opening of procedures under the new
commmercial policy mstrument and the suspension of generalized tanff
preferences, or incorporate within trade agreements ancillary provisions relating

to such property.

XIV. Even m the field of transport the [Union|'s exclusive external
competence does not automatically flow from its power to lay down rules at
mternal level. The Member States, whether actng individually or collectively,
only lese their right to assume obligations with non-member countries as and
when common rules which could be affected by those obligations come into
bemg, Only i so far as cormmon rules have been established at mternal level
does the external competence of the [Umon| become exclusive. However, not
all transpott matters are already covered by common rules; consequently, the
Member States have not lost all their powers to concude international
agreements in that sphere.

Even supposing that the exercise of those powers entailed any risk of distortion
in the flow of services and mmpairment of the cohesion of the internal market,
there 15 nothing to prevent the institutions from arranging, in the commeon rules
laid down by them, concerted action m relation to non-member countries or
from prescrbing the approach to be taken by the Member States in their
external dealings.

XV. The chapters of the Treaty on the night of establishment and on freedom
to provide services do not contain any provision expressly extending the
competence of the [Union| to relationships arismg from mternational law. The
sole objective of those chapters is to secure the right of establishment and
freedom to provide services for nationals of Member States. They contan no
provisions on the problem of the first establishment of nationals of non-
member countries and the rules governing their access to self-employed
activities. It cannot therefore be inferred from those chapters that the [Umion]
has exclusive competence to conclude an agreement with non-member
countries to liberalize first establishment and access to service markets, other
than those which are the subject of cross-border supplies within the meaning of
the General Agreement on Trade mn Services (GATS), which are covered by
[Article 207 TFEU].



Nort does the preservation of the coherence of the mternal market justify the
conclusion of GATS by the [Umon| alone. Attamment of freedom of
establishment and freedom to provide services for nationals of the Member
States 1s not inextricably linked to the treatment to be afforded mn the [Urion]
to nationals of non-member countries or m non-member countries to nationals

of Member States of the [Umnion].

Although the only objective expressly mentioned m the chapters of the Treaty
on the oght of establishment and on freedom to prowvide services i1s the
attainment of those freedoms for natonals of the Member States of the
[Union|, it does not follow that the [Umon| mstitutions are prohibited from
using the powers conferred on them in that field in order to speafy the
treatment to be accorded to nationals of non-member countries. Whenever the
[Union| has included i its internal legislative acts provisions relating to the
treattment of nationals of non-member countries or expressly conferred on 1ts
mstitutions powers to negotiate with non-member countres, it acquires
exclusive external competence in the spheres covered by those acts. The same
applies m any event, even m the absence of any express provision, where the
[Urion| has achieved complete harmonization of the rules goverming access to
a self-employed activity.

Since that 1s not the case m all service secters, 1t follows that competence to
conclude GATS 1s shared between the [Union] and the Member States.

XVL It 1s underuable that, where the harmomzing powers conferred by [Article
114 TFEU] have been exerased, the harmomzation measures thus adopted
may limut, or even remove, the freedom of the Member States to negotiate with
non-member countries. However, an internal power to harmonize which has
not been exercised m a specific field cannot confer exclusive external
competence in that field on the [Union].

The same apples 1 respect of [the first sentence of Article 352(1) TFEU],
which, whilst enabling the [Union| to cope with any insufficency in the powers
conferred on 1it, expressly or by wnplication, for the achievernent of its
objectives, cannot in itself vest exclusive competence in the [Union| at
mnternational level.

XVIL As regards intellectual property, the harmomzation achieved within the
[Union| in certain areas covered by the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPs) is either partial or non-existent. With
regard to the measures to be adopted to secure the effective protection of
mtellectual property rights, the [Union| is certainly competent to harmomze
national rules on those matters pursuant te [Article 115 TFEU], but the
[Urion| mstitutions have utherto scarcely exercised their powers m that field.



It follows that the [Union| and its Member States are jomtly competent to
conclude TRIPs.

XVIIIL. Problems which may arise in the implementation of an international
agreement as regards the coordination necessary to ensure umity of action
where the [Union| and the Member States participate jointly m that agreement
are of no relevance to the question of the division of powers i respect of such
participation.

KX, Where 1t 15 apparent that the subject-matter of an international agreement
or convention falls in part within the competence of the [Urion] and m part
within that of the Member States, the requirernent of umty m the nternational
representation of the [Urnion] is such that it s essental to ensure close
cooperation between the Member States and the [Union| mstitutions, both in
the process of negotiation and cencdusion and in the fulfilment of the
commitments entered into.

The duty to cooperate 1s all the more unperative in the case of agreements such
as those annexed to the Agreement establishing the World Trade Organization,
which are mextricably interlinked, and in respect of which a dispute settlement
systern 1s established mvolving cross-retaliation measures.

Grounds

Opmion of the court

L. Introduction

The questions put to the Court by the Commission i its request for an
Opinion, submitted pursuant to [Article 218(11) TFEU], seek to ascertamn,
first, whether or not the [Union| has exclusive competence to conclude the
Multlateral Agreements on Trade in Goods, i so far as those Agreements
concern BECSC products and Euratom products. Those questions further
relate to the exclusive competence the [Union| may enjoy by virtue of either

[Article 207 TFEU], or the parallelism of internal and external competence, or



[Articles 114 or the first sentence of 352(1) TFEU], to conclude the General
Agreement on Trade in Services (heremafter '"GATS") and the Apreement on
Trade-Related Aspects of Intellectual Property Rights, mcluding trade m
counterfeit goods (heremafter "TRIPs").

Those agreements are annexed to the Agreement establishing the World
Trade Organization (herenafter 'the WITO Agreement’). The WTO
Agreement establishes a common mstitutional framework for the conduct of
trade relations among its members in matters related to the agreements and
legal mstruments annexed to it (Article 11(1) of the WI'O Agreement). Those
agreements embody the results of the Uruguay Round multilateral trade
negotiations launched by the Punta del Este Ministerial Declaration of 20
September 1986.

Having approved that declaration, the Councd and the Member States
deaded, 'm order to ensure the maximum consistency in the conduct of the
negotiations', that 'the Commission would act as the sole negotiator on behalf
of the [Umion] and the Member States'. However, it was stated in the minutes
of the meeting that that 'decision [did] not prejudge the question of the

competence of the [Union] or the Member States on particular issues’.

On 15 December 1993, the Trade Negotiatons Committee, a body speaally
set up by the Punta del Este Conference to conclude the Uruguay Round
negotiations, meeting at the level of senior officials, approved the Final Act
embodying the results of the Uruguay Round multilateral trade negotiations.

At 1ts meeting on 7 and 8 March 1994, the Council decided to proceed to the
signature of the Fmal Act and the WIT'O Agreement. It authorized the
President of the Council and Comumussioner Sir Leon Brittan to sign the Final

Act and the WTO Agreement at Marrakesh on 15 Apnl 1994 on behalf of the



Counail of the European Umnion. The representatives of the Member States,
who took the view that those acts 'also cover [ed] matters of national
competence', agreed on the same date that they would proceed to sign the
Final Act and the WTO Agreement. The Comimission, for its part, had
recorded in the minutes its view that "the Final Act (...) and the agreements
annexed thereto fall exclusively within the competence of the European

[Union]'.

The Commuission subrmitted its request for an Opiion on 6 Aprl 1994, It
asked the following questions:

'As regards the results of the Uruguay Round GATT trade talks contaned in
the Final Act of 15 December 1993:

(1)Does the European [Umon| have the competence to concude all parts
of the Agreement establishing the WO concerning trade in Services
(GATS) and the trade-related aspects of intellectual property rights
mncluding trade m counterfeit goods (TRIPs) on the basis of the [Treaty
on the Functioning of the European Union|, more particulady on the
basis of [Article 207 TFEU] alene, or in combimnation with [Article 114
TFEU] and/or [the first sentence of Article 352(1) TFEU]?

(2) Does the Furopean [Union] have the competence to condude alone also
those parts of the WI'O Agreement which concern products and/or
services [alling exclusively withimn the scope of application of the ECSC
and the EAEC Treaties?
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(3) If the answer to the above two questions 15 in the affirmative, does this
atfect the ability of Member States to conclude the WI'O Agreement, in
the light of the agreernent already reached that they will be origmal
Members of the WTO?

The agreements resulting from the Uruguay Round were indeed signed at
Marrakesh on 15 Apol 1994, On behaf on the [Union| and its Member

States, they were signed in accordance with the deasions referred to above

(see paragraph 5).

The request foran Opinien submitted by the Cornrmussion was served on the

Council and the Member States on 24 May 1994,

IL. The admissibility of the request

The Court has consistently held that its epiion may be sought, pursuant to
[Article 218(11) TFEU], m particular on questions concerning the division
between the [Umon| and the Member States of competence to conclude a
given agreement with non-member countoes, as m tus mstance (see, m
particular, Opinion 1/75 [1975] ECR 1355, especially p. 1360, Opinion 1/78
[1979] ECR 2871, paragraph 30, and Opinion 2/91 [1993] ECR [-1061,
paragraph 3).

The Kingdom of Spam daims that the request 1s inadmissible. It argues that
the procedure for seeking an opimon pursuant to [Article 218(1) to {9), (11)
and 216(2}] can be mitiated only where the [Union| has not yet entered into
any international comrmitment. The Kingdom of Spain cbserves that the
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signature of the Pinal Act at Marrakesh served to authenticate the texts
resulting from the negotiations and entailed an obligation on the part of the
signatories to submit them for the approval of ther respective authornities.
The Council and the Netherlands Government merely express certain doubts
as to whether an agreement which has already been signed can still be an
agreement which is simply 'envisaged' within the meaning of [Article 218(1)
to (9), (11) and 216(2)].

Those objections and doubts must be dismissed.

The Court may be called upon to state its opion pursuant to [Artcle
218(11) TFEU] at any time before the [Union]'s consent to be bound by the
agreement 15 finally expressed. Unless and until that consent is given, the
agreernent remams an envisaged agreement. Consequently, there 1s nothing
to render this request mnadmissible,

ITI. The wording of the Commission's questions

The Counci crtiazes the way in which the Commussion has worded its
questions. Smce the proceedings relate to an agreement which has been
signed by the [Union| and the Member States pursuant to their respective
powers, the question is not whether the [Umon| may sign and conclude that
agreement alone (a hypothetical question, accordmg to the Councl) but
instead whether "the joint conclusion by the [Union] and the Member States
of the agreements resulting from the Uruguay Round 1s compatible with the
division of powers laid down by the Treaties establishmg the European
[Union]’, which would not be the case if the agreement fell m its entirety
within the exclusive competence of the [Union].
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The Councl's entlelsms, which are supported by the Portuguese
Government, must be rejected. Whether the questions are put in the terms
proposed by the Coundal or m the words used by the Commission, the
fundarnental issue 1s whether or net the [Union] has exclusive competence to
concude the WTO Agreement and its annexes. It 1s that fundamental issue
which the Court proposes to deal with i the remamnder of this opinicn, by
examining in tumn certain particular questions ansmg from the Multilateral
Agreements on Trade m Goods, from GATS and from TRIPs. First of all,
however, it is necessary to consider the arguments advanced by the Council
and some of the Governments which have submitted observations regarding
the representation of the dependent termtonies of the Member States and
those of the Portuguese Government in relation to the participation of the
Member States in financing the operation of the WTO.

1V.The representation of certain dependent territories of the Member
States

In opposng the Commission's clamm that the [Union] has exclusive
competence to concude the WI'O Agreernent and its annexes, the Counal
and some of the Governments which have subritted observations point out
that certain Member States remain competent to conclude and perform
agreements- telating to territories to which the Treaties establishing the
European [Unien| do not apply.

The French Government states, moreover, that many aspects of the WI'O
Agreement and its annexes fall outside the scope of the arrangements
concerning the association of the overseas countries and terriories and that,
to that extent, it alone has competence to condude the WIT'O Agreement and
1ts annexes.
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As the Court held in Opinion 1/78, cted above (paragraph 62), the
territories 1 question, in so far as they remain outside the ambit of the
[Treaty on the Functiomng of the Furopean Umnion], are, as regards the
[Union], in the same situation as non-member countries. Consequently, 1t 1s
mn their capacity as the States responsible for the mternational relations of
their dependent territonies which are outside the scope of [Umion| law, and
not as Member States of the [Union|, that the States responsible for those
territories are called upon to participate m the agreement.

However, as the Court noted 1n that opiion (same paragraph), the special
position of those Member States cannot atfect the solution of the problem
relating to the demarcation of spheres of competence within the [Union].

V. Budgetary and financial matters

The Portuguese Government refers to Article VII of the WI'O Agreement,
which provides that each member is to contobute to the expenses of the
WTO, and submits that, given that the Member States of the [Urion| are to
acquire the status of onginal members of the WT'O (see Article XI(I)), that is
enough to justify the participation of the Member States in the condusion of
the agreement, even though fmancing is not as cruaally inportant as it was
i the International Agreement on Natural Rubber which gave rise to
Opinion 1/78, dted above. The Portuguese Government also advances a
reasonn based on its own constitutional law, under which the national
parhament 1s tequired to approve mternational treaties providing for the
participation of the Portuguese Republic in international organizations.

In reply to that latter argument, suffice it to say that mtemnal rules of law,
even of a constitutional nature, cannot alter the division of mterational
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powers between the Member States and the [Union| as laid down by the
Treaty.

Nor can the first argument be accepted. Given that the WIO is an
mternational organization which will have only an operatng budgetand nota
tinancial policy instrument, the fact that the Member States will bear some of
its expenses cannot, on any view, of itsell justify participation of the Member
States m the conclusion of the WI'O Agreement.

VI. The Multilateral Agreements on Trade in Goods

The Commission and the parties which have subrmitted observations agree
that the Multilateral Agreements on Trade m Goods are for the most part
covered by the exclusive competence conferred on the [Urnon| in matters
concerning the common commercial policy by [Articdde 207 TFEU]. The

differences between them relate only to speatic points.

Neither the Council nor any of the Member States which have submitted
observations disputes the Commission's clain that the [Union] has exclusive
competence to cenclude the Multlateral Agreements on Trade m Goeds in
so far as they apply to Euratom products. However, since that issue has been
raised by the Comumission mn its second question, it must be examnined.

Article 232(2) of the EC Treaty [repealed] states that the provisions of that
Treaty 'shall not derogate from those of the Treaty establishing the

European Atomic Energy Community'. Since the Euratom Treaty contains
no provisions relating to external trade, there 1s nothing to prevent
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agreements concluded pursuant to [Article 207 TFEU] from extendmng to
mternational trade in Buratom products.

ECSC products, on the other hand, constitute a point of disagreement
between the Commission, which considers that the exclusive competence
conferred on the [Union] by [Article 207 TFEU] also covers ECSC products,
and the Councid and most of the Member States which have submitted
observations, which cite Article 71 of the ECSC Treaty to argue that the

Member States have competence.

Admittedly, Article 71 of the ECSC Treaty provides that 'the powers of the
Govermments of Member States in matters of cormnmercial policy shall not be
affected by this Treaty, save as otherwise provided therein’. Furthermore,
Article 232(1) of the EC Treaty [repealed| provides that that Treaty does not
affect the provisions of the Treaty establishing the ECSC, i particular as
regards the nghts and obligations of Member States and the powers of the

mstitutions.

However, since the ECSC Treaty was drawn up at a tune when the
European [Unien] was not yet m existence, Article 71 of that Treaty can only
have been intended to refer to coal and steel products. In any event, it can
only have reserved competence to the Member States as regards agreements
relating spectfically to ECSC products. On the other hand, the [Umon| has
sole competence pursuant to [Article 207 TFEU] to conclude an external
agreement of a general nature, that 1s to say, encompassing all types of
goods, even where those goodsinclude ECSC products. As the Courtheld in
Opinion 1/75, cted above (at p. 1365, third paragraph), Article 71 of the
ECSC Treaty cannot 'render moperative [Article 207 TFEU] and 114 of the
EEC Treaty [repealed] and affect the vesting of power in the [Umnion| for the
negotiaion and conclusien of international agreements in the realm of
common commercial policy'. In the present case, it appears from an
exammation of the Multilateral Agreements on Trade in Goods that none of
them relates specifically to ECSC products. It follows that the exclusive
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competence of the [Umon| to conclude those agreements cannot be

impugned on the ground that they also apply to ECSC products.

The Council contends that Article 43 [TFEU] must be adopted as the basis
for its decision to conclude the WTO Agreement and its annexes m respect
of the Agreement on Agriculture and the Agreement on the Application of
Sanitary and Phytosamtary Measures, since they cencern not just the
commmercial measures applicable to international trade in agricultural
products but also, and above all, the internal rules on the organization of
agricultural markets. The Umted Kingdom m particular contends that the
cormmitments to reduce domestc support and export refunds stipulated m
the Agreement on agricultural products will atfect the common orgamzations
of the markets and that, since they concemn [Union| products and not

imported products, they fall outside the framew otk of [Article 207 TFEU].

As regards the Agreement on Agnculture, it 15 true that Article 43 [TFEU]
has been held to be the approprate legal basis for a directive laying down
uriferm rules on the conditons under which products may be marketed, not
only m mtra-[Union| trade but also when they originate from non-member
countries (see Case C-131/87 Comumission v Comnil [1989] ECR 1-3764,
paragraph 27). However, that directive was intended to achieve one or more
of the commeoen agricultural policy objectives laid down in Article 39 [TFEU].
That 15 not the case as regards the Agreement on Agriculture annexed to the
WITO Agreement. The objective of the Agreement on Agriculture is to
establish, on a worddwide basis, 'a fair and market-oriented agricultural
trading system' (see the preamble to that Apreement). The fact that the
commitments entered mto under that Agreement require mternal measures
to be adopted on the basis of Article 43 [TFEU] does not prevent the
mternational commitments themselves from bemg entered into pursuant to

[Article 207 TFEU] alone.

The Council further contends that, for the same reasons as were put forward
in relation to the Agreement on Agriculture, it will also be necessary to rely
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on Article 43 [TFEU] as the basis for its deasion to conclude the Agreement
on the Application of Sanitary and Phytosamtary Measures.

That contention must be rejected. The Agreement on the Application of
Sanitary and Phytosamtary Measures is confined, as stated in its preamble, to
'the establishment of a multilateral framework of rules and disciplines to
gude the development, adoption and enforcement of samtary and
phytosanitary measures in order to minirmuze their negative effects on trade’.
Such an agreement can be concluded on the basis of [Article 207 TFEU]
alone.

According to the Netherlands Government, the jomt partapation of the
[Union| and the Member States m the WI'O Agreement 1s justified, since the
Member States have their own competence in relation to technical barners to
trade by reason of the optional nature of certain [Union] directives in that
area, and because complete harmonization has not been achieved and 1s not

envisaged in that field.

That argument cannot be accepted. The Agreement on Techrucal Barners to
Trade, the provisions of which are designed merely to ensure that technical
regulations and standards and procedures for assessment of conformity with
techmical regulations and standards do not create unnecessary obstacles to
international trade (see the preamble and Articles 2.2 and 35.1.2 of the
Agreement), falls withi the ambit of the common commeraal policy.

34 It follows that the [Umon| has exclusive competence, pursuant to [Article 207

TFEU], to conclude the Multidlateral Agreements on Trade in Goods.
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VII. [Article 207 TFEU], GATS and TRIPs

The Commission's main contention 1s that the conclusion of both GATS and
TRIPs falls within the exclusive competence conferred on the [Urion| in
commercial policy matters by [Article 207 TFEU]. That pomt of view has
been vigorously disputed, as to its essentials, by the Council, by the Member
States which have submitted cbservations and by the European Parhament,
which has been permitted, at its request, to submit cbservations. It is
therefore approprate to begin by examining the Commission's main
contention, with reference to GATS and to TRIPs respectively.

A. GATS

Relying essentially on the non-restrictive interpretation applied by the Court's
case-law to the concept of the common commeraal policy (see Opinion
1/78, paragraphs 44 and 45), the links or overlap between goods and
services, the purpose of GATS and the instruments used, the Comimnission
concludes that services fall within the common commeraal policy, without
any need to distinguish between the ditferent modes of supply of services
and, m particular, between the direct, cross-frontier supply of services and
the supply of services through a commercal presence m the country of the
person to whom they are supplied. The Commussion alse maintains that
mternational agreements of a commeraal nature in relation to transport {as
opposed to those relating to safety rules) fall within the commeon commercial
policy and not within the particular title of the Treaty on the common
transport policy.

It 1s appropnate to consider, first, services other than transport and,
subsequently, the particular services comprised mn transport.
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As regards the first category, it should be recalled at the outset that m
Opinion 1/75 the Court, which had been asked to rule on the scope of
[Union| competence as to the arrangermnents relating to a local cost standard,
held that 'the field of the commeon commercial policy, and more particularly
that of export policy, necessarily covers systems of aid for exports and more
particularly measures concerning credits for the financmg of local costs
linked to export operations' ([1975] ECR 1362). The local costs in question
concemned expenses incurted for the supply of both goods and services.
Nevertheless, the Court recognized the exclusive competence of the [Umnion],
without drawing a distinction between goods and services.

In its Opinion 1/78, cited above (paragraph 44), the Court rejected an
interpretation of [Article 207 TFEU] 'the effect of which would be to restrict
the common commercial policy to the use of mnstruments mtended to have
an effect only on the traditional aspects of external trade'. On the contrary, it
considered that "the question of external trade must be govemed from awide
point of view', as 1s confirmed by 'the fact that the enumeration in [Article
207 TFEU] of the subjects covered by commercial policy ... 1s concerved as a
non-exhaustive enumeration’ (Opinion 1/78, cited above, paragraph 45).

The Commission peints out in its request for an opinion that in certain
developed countries the services sector has become the dominant sector of
the economy and that the global economy has been undergoing fundamental
structural changes. The trend 1s for basic industry to be transferred to
developing countries, whilst the developed economies have tended to
become, i the main, exporters of services and of goods with a high value-
added content. The Court notes that this trend is borne cut by the WT'O
‘Agreemnent and its annexes, which were the subject of a single process of
negotiation covering both goeds and services.
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Having regard to this trend m mternational trade, it follows from the open
nature of the commeon commeraal pelicy, within the meanmng of the Treaty,
that trade 1n services cannot wnmediately, and as a matter of poncple, be
excluded from the scope of [Article 207 TFEU], as some of the

Governments which have submuitted observations contend.

In order to make that conclusion more specific, however, one must take mto
account the defimtion of trade in services given i GATS in order to see
whether the overall scheme of the Treaty is not such as to lunit the extent to

which trade in services can be ncluded within [Article 207 TFEU].

Under Artide 1(2) of GATS, trade m services 1s detined, for the purposes of
that agreemnent, as comprising four modes of supply of services: (1) cross-
frontier supplies not mvoelving any movement of persons; (2) consumpton
abroad, which entails the movement of the consumer mto the territory of the
WTO member country in which the supplier 15 established; (3) commeraial
presence, 1. e. the presence of a subsidiary or branch in the terntory of the
WITO member country in which the service is to be rendered; (4) the
presence of natural persons from a WI'O member country, enabling a
supplier from one member country to supply services within the territory of
any other member country.

As regards cross-frontier supplies, the service 1s rendered by a supplier
established in one country to a consurner residing 1n another. The supplier
does not move to the consumer's country; nor, conversely, does the
consurner move to the supplier's country. That situation s, therefore, not
urlike trade in goods, which 1s unquestionably covered by the common
cornmercial policy within the meaning of the Treaty. There is thus no
particular reason why such a supply should not fall within the concept of the

common commercial policy.



45 The same cannot be said of the other three modes of supply of services

46

47

48

covered by GATS, namely, consumption abroad, commercial presence and
the presence of natural persons.

As regards natural persons, it 1s clear from Article 3 of the [TEU], which
distinguishes between 'a common comrmeraal policy' in [Article 3 TEU] and
'measures concermng the entry and movement of persons’ in [Article 3
TEU], that the treatment of nationals of non-member countries on crossing
the external frontiers of Member States canmot be regarded as falling within
the commeon commeraal policy. More generally, the existence in the Treaty
of specific chapters on the free movement of natural and legal persons
shows that those matters do not fall within the commeon commerdal policy.

It fellows that the modes of supply of services referred to by GATS as
'consumption abroad’, 'comimercial presence’ and the 'presence of natural
persons' are not covered by the common commercial policy.

Turning next to the particular services comprised m transport, these are the
subject of a speatic title (Title [VI]) of the Treaty, distinct from Title VII[I]
on the common commercial policy. It was precisely in relation to transport
policy that the Court held for the first tune that the competence of the
[Union] to conclude international agreements 'arises not only from an
express conferment by the Treaty - as 1s the case with [Article 207 TFEU]
and Article 114 [repealed] for tanff and trade agreements and with [Article
217 TFEU] for asscaation agreements -but may equally flow from other
provisions of the Treaty and from measures adopted, withmn the framework
of those provisions, by the [Union] institutions' (Case 22/70 Commission v
Conmci/ [1971] ECR 263, paragraph 16, the “AETR judgment’). The idea
underlying that decision 15 that mternational agreements in transport matters
are not covered by [Article 207 TFEU].
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The scope of the AETR judgment cannot be cut down by drawing a
distinction between agreements on safety rules, such as those relating to the
length of doving periods of professional drvers, with which the AFTR

judgment was concerned, and agreements of a commeraal nature.

The AETR judgment draws no such distinction. The Court confirmed that
analysis in Opinion 1/76 ([1977) ECR 741) concerning an agreement
mtended to rationalize the economic situation m the mland waterways sector
- other words, an economic agreement not concerned with the laying down
of safety rules. Moreover, numercus agreements have been concluded with
non-member countries on the basis of the Transport Title; a long list of such
agreernents was given by the United Kingdom m its observations.

In support of its view the Commission has further cited a series of
embargces based on [Artidle 207 TFEU] and mvolving the suspension of
transport services: measures against Iraq: Councl Regulation (EEC) No
2340/90 of 8 August 1990 preventing trade by the [Union| as regards Iraq
and Kuwait (O] 1990 L 213, p. 1), Council Regulation (EEC) No 3155/90 of
29 October 1990 extending and amending Regulation (EEC) No 2340/90
preventing trade by the [Union| as regards Iraq and Kuwait (O] 1990 L 304,
p- 1) and Council Regulation (EEC) No 1194/91 of 7 May 1991 amending
Regulations (EEC) No 2340/90 and (EEC) No 3155/90 preventing trade by
the [Umion| as regards Iraq and Kuwait (O] 1991 L 115, p. 37); measures
against the Federal Republic of Yugoslavia (Serhia and Montenegro): Council
Regulation (EEC) No 990/93 of 26 April 1993 concerning trade between the
Furopean [Union| and the Federal Republic of Yugoslavia (Serbia and
Montenegro) (O] 1993 L 102, p. 14); measures against Haiti: Council
Regulation (EEC) No 1608/93 of 23 June 1993 mntroduang an embargo
concermning certam trade between the European [Union] and Haiti (O] 1993
L 155 p. 2). Those precedents are not conclusive. As the European
Parliarnent has rightly observed, since the embargoes related primarily to the
export and import of products, they could not have been etfective 1f it had
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not been decided at the same time to suspend transport services. Such
suspension 15 to be seen as a necessary adjunct to the prncipal measure.
Consequently, the precedents are not relevant to the question whether the

[Union] has exclusive competence pursuant to [Article 207 TFEU] to
conclude mternational agreements m the field of transport.

In any event, the Court has consistently held that a mere practice of the
Counal cannot derogate from the rules laid down in the Treaty and cannot,
therefore, create a precedent bnding on [Union| mstitutions with regard to
the correct legal basis (see Case 68/ 86 United Kingdom v Conncil [1988] ECR
8533, paragraph 24).

It follows that only cross-frontier supphes are covered by [Artice 207
TFEU] and that international agreements in the field of transpert are
excluded from it

B. TRIPs

The Comrmission's argument in support of its contention that the [Union]
has exclusive competence under [Article 207 TFEU] 15 essentially that the
rules concerning intellectual property rights are closely linked to trade in the
products and services to which they apply.

It should be noted, first, that Section 4 of Part II1 of TRIPs, which concerns
the means of enforcement of mtellectual property rghts, contains specific
rules as to measures to be applied at border crossing points. As the United
Kingdom has pointed out, that section has its counterpart 1 the provisions
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of Council Regulation (EEC) No 3842/86 of 1 December 1986 laying down
measures to prohibit the release for free crculation of counterfert goods (O]
1986 L 357, p. 1). Inasmuch as that regulation concems the prohibition of
the release into free circulation of counterfeit goods, it was rightly based on
[Article 207 TFEU]: it relates to measures to be taken by the customs
authorities at the external frontiers of the [Union|. Since measures of that
type can be adopted autonomeously by the [Union| msttutions on the basis of
[Article 207 TFEU], 1t 1s for the [Union| alone to conclude international
agreements on such matters.

However, as regards matters other than the provisions of TRIPs on the
release into free drculaton of counterfeit goods, the Commmission's
arguments cannot be accepted.

Admuttedly, there 1s a connection between mtellectual property and trade m
goods. Intellectual property rghts enable those heldmg them to prevent
third parties from carrying out certain acts. The power to prohibit the use of
a trade mark, the manufacture of a product, the copymng of a design or the
reproduction of a book, a disc or a videocassette mevitably has effects on
trade. Intellectual property mghts are moreover speafically designed to
produce such effects. That 1s not enough to bring them within the scope of
[Article 207 TFEU]. Intellectual property nights do not relate specitically to
international trade; they affect mternal trade just as much as, if not meore
than, mnternational trade.

As the Prench Government has nightly cbserved, the primary objective of
TRIPs is to strengthen and harmeomnize the protection of intellectual property
on a worldwide scale. The Commission has itself conceded that, since TRIPs
lays down rules in fields in which there are no [Union| harmomzation
measures, its conclusion would make 1t possible at the same time to aclieve
harmonization within the [Union] and thereby to contribute to the
establishment and functioning of the common market.
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It should be noted here that, at the level of mnternal legislation, the [Umnion)] 1s
competent, in the field of intellectual property, to harmomnize national laws
pursuant to [Artides 115 and 114 TFEU] and may use [the first sentence of
Article 352(1) TFEU] as the basis for creating new nights superinposed on
national rights, as it did in Counal Regulation (EC) No 40/94 of 20
December 1993 on the [Umon| trade mark (O] 1994 L 11, p. 1). Those
measures are subject to voting rules (unammity m the case of [Articles 115
and the first sentence of 352(1) TFEU]) or rules of precedure {consultation
of the Parhament i the case of [Articles 115 and the first sentence of 352(1)
TFEU], the joint deciston-making procedure in the case of [Article 114
TFEU]) which are different from those applicable under [Article 207 TFEU].

If the [Umion] were to be recognized as having exclusive competence to
enter mto agreements with non-member countries to harmonize the
protection of intellectual property and, at the same tune, to achieve
harmorzation at [Umon] level, the [Umon] mstitutions would be able to
escape the internal constramts to which they are subject in relation to
procedures and to rules as to voting.

Institutional practice in relaton to autonemous measures or external
agreements adopted on the basis of [Article 207 TFEU] cannot alter this
conclusicmn.

The Commission cites three cases in which, by virtue of the 'new commeraal
policy instrument’ (Council Regulation (EEC) No 2641/84 of 17 September
1984 on the strengthening of the common commercial policy with regard in
particular to protection agamst ilicit cormnmercal practices (O] 1984 L 252, p.
13, which was itself based on [Article 207 TFEU]), procedures were opened
to defend the [Umon|'s intellectual property mterests: Commission Dedsion

87/251/EEC of 12 March 1987 on the initiation of an international

consultation and disputes settlement procedure concermng a Umnited States



63

64

measure excluding imports of certan ararmid fibres into the United States of
America (O] 1987 L 117, p. 18); notice of mitiation of an 'fllicit commercial
practice’ procedure concerning the unauthorized reproduction of sound
recordings in Indonesia (O] 1987 C 136, p. 3); notice of mitiation of an
exammation procedure concerming an illicit commerdal practice, within the
meaning of Coundil Regulation (EEC) No 2641/84, consisting of piracy of
[Union] sound recordings m Thailand (O] 1991 C 189, p. 26).

The measures which may be taken pursuant to that regulation m response to
a lack of protection in a non-member country of intellectual property rights
held by [Union] undertakings (or to discrimination against them in that field)
are unrelated to the harmonization of mtellectual property protection which
1s the primary objective of TRIPs. According to Article 10(3) of Regulation
No 2641/84, cited above, those measures are: the suspension or withdrawal
of any concession resulting from commercal policy negotiations; the raising
of existng -custerns duties or the mtroduction of any other charge on
impotts; and the mtroduction of quantitative restrictions or any other
measures modifying import or export conditions m trade with the non-
member country cencerned. All those measures fall, by their very nature,

within the ambit of commerdal policy.

The Commission also relies on measures adopted by the [Umon| in relation
to Korea within the framew ork of Council Regulation (EEC) No 4257/88 of
19 December 1988 applying generalized tarift preferences for 1989 in respect
of certamn mdustrial products originating in developing countries (O] 1988 L
375,

p- 1). Since Korea had discrumimated between its trading partners as regards
protection of mntellectual property (see the nineteenth recital i the preamble
to the regulation), the [Uruon| suspended the generalized tariff preferences in
respect of its products (Article 1(3) of the regulation).

65 That argument is no more convinang than the preceding one. Since the
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grant of generalized preferences is a commercial policy measure, as the Court
has held (see the 'Generalized tanff preferences’ judgment in Case 45/86
Commission v Connei{ [1987) ECR 1493, paragraph 21), so too s their
suspension. That does not in any way show that the [Umion| has exclusive
competence pursuant to [Article 207 TFEU] to conclude an agreement with
non-member countoes to harmonize the protection of mtellectual property
worldwide.

In support of its argument, the Commission has also cited provisions relating

to the protection of mtellectual property in certain agreements with non-
member countries concuded on the basis of [Article 207 TFEU].

It should be noted that those provisions are extremely imited in scope. The
agreement between the Furopean [Union] and the People's Republic of
China on trade in textile products, mitialled on 9 December 1985 (O] 1988 L
380, p. 2), and the agreement between the European [Union| and the Union
of Soviet Soaalist Republics on trade in textile products, mitialled on 11
December 1989 (O] 1989 L 397, p. 2), merely provides for a consultation
procedurein relation to the protection of trademarks or designs in respect of
textile products. Moreover, the three interim agreements concuded between
the [Union| and certamn east European countries (Agreement with Hungary
ol 16 December 1991 (O] 1992 L 116, p. 2); Agreement with the Czech and
Slovak Federal Republic of 16 December 1991 (O] 1992 L 115, p. 2);
Agreement with the Republic of Bulgana of 8 March 1993 (O] 1993 L 323,
p. 2)) all contan identically worded clauses (Articles 35, 36 and 37
respectively) calling upon those countries to unprove the protection of
mtellectual property in order to provide, within a given tune, ‘a level of
protection stmilar to that provided in the [Union]” by [Union] acts. As the
French Government has rightly observed, clauses of that type are binding
only on the nen-member country which is party to the agreement.

The fact that the [Union] and its institutions are entitled to mcorporate
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within external agreements otherwise falling within the ambit of [Article 207
TFEU] anallary provisions for the organzation of putely consultative
procedures or clauses caling on the other party to rase the level of
protection of intellectual property does not mean that the [Union] has
exclusive competence to conclude an international agreement of the type and

scope of TRIPs.

Lasty, it 1s indeed true, as the Cormmussion states, that the Agreement with
the Republic of Austria of 23 December 1988 on the control and reciprocal
protection of quality wines and 'retsina’ wine (O] 1989 L 56, p. 2) and the
Agreement with Australia of 26 and 31 January 1994 on trade in wine (O]
1994 L 86, p. 3) contain provisions relating to the reciprocal protection of
descriptions of wines. The names of Austrian wine-growmg regions ate
reserved exclusively, within the termtory of the [Umnien|, to the Austrian
wines to which they apply and may be used only in accordance with the
conditions laidd down in the Austrian rules (Article 3(3) of the agreement). A
sinilar provision is contained in the agreement with Australia (Article 7(3)).

However, as is plain from the preamble to Coundil Decision 94/184/EC of
24 January 1994 concerning the conclusion of an Agreement between the
European [Unien] and Australia on trade in wine (O] 1994 L 86, p. 1), that
agreement was reached at [Umion| level, because its provisions are directly
Inked to measures covered by the common agricultural policy, and
specatfically by the [Union| rules on wine and winegrowing. Moreover, that
precedent does not provide suppert for any argument m relation to patents
and designs, the protection of undisclosed techmical information, trade marks
or copynght, which are also covered by TRIPs.

In the light of the foregoing, it must be held that, apart from those of its
provisions which concern the prohibition of the release into free circulation
of counterfeit goods, TRIPs does not fall within the scope of the common
cormmercial policy.
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V1II. The [Union]'s implied external powers, GATS and TRIPs

In the event of the Court rejecting its main contention that the [Union| has
exclusive competence pursuant to [Article 207 TFEU], the Commission
maintams 1 the alternative that the [Union]'s exclusive competence to
conclude GATS and TRIPs flows implicitly from the provisions of the Treaty
establishing its intemal competence, or from the existence of legislative acts
of the mstitutions giving effect to that internal competence, or else from the
need to enter into international commutments with a view to achieving an
mternal [Unmion| objective. The Commission also argues that, even if the
[Urion] does not have adequate powers on the basis of specific provisions of
the Treaty or legislative acts of the institutions, 1t has exclusive competence
by virtue of [Articles 114 and the first sentence of 352(1) TFEU]. The
Councl and the Member States which have subrutted observations
acknowledge that the [Union| has certain powers, but deny that they are
exclustve.

A, GATS

With particular regard to GATS, the Comimission cites three possible sources
for exclusive external competence on the part of the [Union|: the powers
conferred on the [Umion] institutions by the Treaty at internal level, the need
to conclude the agreement m order to achieve a [Union] objective, and, lastly,

[Articles 114 and the first sentence of 352(1) TFEU].

The Comumnission argues, first, that there 1s no area or speafic provision in

GATS mn respect of which the [Union| does not have corresponding pow ers
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to adopt measures at internal level. Accordmg to the Commission, those
powers are set out in the chapters on the night of establishment, freedom to
provide services and transport. Exclusive external competence flows from
those mtemal powers.

That argument must be rejected.

It was on the basis of [Article 91(1)(a) TFEU] which, as regards that partefa
journey which takes place on [Union| termitory, also concerns transport from
or to non-member countres, that the Court held in the AETR ]udgrnent (at
paragraph 27) that 'the powers of the [Union] extend to relationships arising
from international law, and hence involve the need in the sphere in question
for agreements with the third countries concerned”.

However, even in the field of transport, the [Umnion]'s exclusive external
competence does not automatically flow from its power to lay down rules at
internal level. As the Court pomted out mn the AETR judgment (paragraphs
17 and 18), the Member States, whether acting mdividually or cellectively,
only lose their right to assurne obligations with non-member countries as and
when common rules which could be affected by those obligations come into
being. Only in so far as common rules have been established at internal level
does the external competence of the [Unien] become exclusive. However,
not all transport matters are already covered by commeon rules.

The Commission asserted at the hearing that the Member States' continuing
freedom to conduct an external policy based on bilateral agreements with
non-member countries will mevitably lead to distortions mn the flow of
services and will progressively undermine the internal market. Thus, it argued,
travellers will choose to fly from arports in Member States which have
concluded an 'open skies' type of bilateral agreement with a non-member
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country and its airline, enabling them to offer the best quality/price ratio for
transport. The Commussion further claimed that as a result of the existence of
an agreement between Geomany and Poland exempting Gerrnan read haulage
operators from having to pay any transit tax, whereas the corresponding
agreement between Poland and the Netherlands imposed atax of DM 650 on
Netherlands hauliers, distortion had arisen m  competiton between
Netherlands hauliers and German hauliers m relation to traffic bound for
Russia, Byelorussia and the Baltic countries.

In reply to that argument, suffice it to say that there 1s nothing in the Treaty
which prevents the mstitutions from arrangmg, in the common rules laid
down by them, concerted action in relation to non-member countries or from
prescbing the approach to be taken by the Member States in their external
dealings. Moreover, that possibiity 1s illustrated by several of the regulations
on transport cited by the Comrmission in its teply to the Court's third written
question.

For example, the third paragraph of Article 3 of Counal Regulation (EEC)
No 4058/85 of 22 December 1986 concerning coordinated action to
safeguard free access to cargoes m ocean trades (O] 1986 L 378, p. 21)
provides that the Counal, acting in accordance with the votng procedure
laid down in [Article 100(2) TFEU], may decide en coordinated action when
action by a non-member country restricts free access by shippmg companies
of Member States to the transport of liner cargoes. Similarly, Counail

Regulation (EEC) No 4055/86 of 22 December 1986 applying the principle
of freedom to provide services to maritime transport between Member States
and third countries (O] 1986 L 378, p. 1) requires the phasmg-out or
adjusttnent of existing cargo-sharing arrangements (Article 3) and mmakes
cargo-sharing arrangements in any future agreements subject to a [Union]
authonzation procedure (Article 5).

Unlike the chapter on transpert, the chapters on the right of establishment

and en freedom to provide services do not contain any provision expressly
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extending the competence of the [Union] to 'relationships amsing from
nternational law’. As has nghtly been observed by the Coundl and most of
the Member States which have submitted observations, the scle objective of
those chapters 1s to secure the rght of establishment and freedom to provide
services for nationals of Member States. They contam no provisions on the
problem of the first establishment of nationals of non-member countries and
the rules governing their access to selfernployed activities. One cannot
therefore infer from those chapters that the [Umon| has exclusive
competence to conclude an agreement with non-member countries to
liberalize first establishment and access to service markets, other than those
which are the subject of cross-border supplies within the meamng of GATS,
which are covered by [Article 207 TFEU] (see paragraph 42 above).

Referring to Opinion 1/76 (paragraphs 3 and 4), the Commission submits,
second, that the [Umion]'s exclusive external competence is not confined to
cases in which use has already been made of mnternal powers to adopt
measures for the attainment of common policies. Whenever [Umnion| law has
conferred on the mstitutions mternal powers for the purposes of attaming
spectfic objectives, the international competence of the [Umion] unplicity
flows, according to the Commission, from those provisions. [t is enough that
the [Union]'s participation in the international agreement is necessary for the
attainment of one of objectives of the [Uruen].

The Commussion puts forward here both internal and external reasons to
justify participation by the [Umon], and by the [Union| alone, in the
condclusion of GATS and TRIPs. At mternal level, the Commuission maintams
that, without such participation, the coherence of the internal market would
be impaired. At external level, the Buropean [Union| cannot allow itself to
remain inactive on the mtermational stage: the need for the conclusion of the
WTO Agreement and its annexes, reflecting a global approach to
mternational trade (embracng goods, services and mtellectual property), 1s
not m dispute.



84 That application of Opinion 1/76 to GATS cannot be accepted.
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Opinion 1/76 related to an issue different from that ansing from GATS. It
concerned rationalization of the econcmic situation in the inland waterways
sector 1 the Rhine and Moselle basins, and throughout all the Netherlands
mland waterways and the German mnland waterways linked to the Rhine
basim, by elimmation of short-term overcapaaty. It was not possible to
achieve that objective by the establishment of autonomous common rules,
because of the traditional participation of vessels from Switzetland in
navigation on the waterways in question. It was necessary, therefore, te bring
Switzetland mto the scheme envisaged by means of an international
agreement (see Opinion 1/76, paragraph 2). Similarly, in the context of
conservation of the resources of the seas, the restriction, by means of internal
legislative measures, of fishing on the hugh seas by vessels flymng the flag of a
Member State would hardly be effective if the same restrictions were not to
apply to vessels flying the flag of a non-member country bordermg on the
sarne seas. It 1s understandable, therefore, that external powers may be
exeraised, and thus become excusive, without any mternal legislation having
tirst been adopted.

That 15 not the situation in the sphere of services: attainment of freedom of
establishment and freedom to provide services for nationals of the Member
States 1s not inextricably linked to the treatment to be afforded in the
[Unicn| to nationals of non-member countries or in non-member countries
to nationals of Member States of the [Umnion].

Third, the Commission refers to [Articdes 114 and the first sentence of
352(1) TFEU] as the basis of exclusive external competence.

88 As regards [Article 114 TFEU], it 1s undemable that, where harmomnizing
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powers have been exercised, the harmonization measures thus adopted may
limit, or even remove, the freedom of the Member States to negotiate with
non-member countries. However, an mternal power to harmonize which has
not been exercised in a specific field cannot confer exclusive external
competence in that field on the [Umnion].

[The first sentence of Article 352(1) TFEU], which enables the [Union] to
cope with any msufficiency in the powers conferred on it, expressly or by
implication, for the achievement of its objectives, cannot mn itself vest
exclusive competence in the [Union| at international level. Save where
internal powers can only be effectively exeraised at the same tune as external
powers (see Opinion 1/76 and paragraph 85 above), internal competence can
give rise to exclusive external competence only 1f it 1s exercised. This applies

a fortiori to [the first sentence of Artide 352(1) TFEU].

Although the only objective expressly mentioned in the chapters on the night
of establishment and on freedom to provide services 15 the attamment of
those freedoms for nationals of the Member States of the [Umon]|, 1t does
not fellow that the [Union] mstitutions are prolubited from using the powers
conferred on them in that field in order to speclfy the treattment which is to
be accorded to nationals of non-member countries. Numerous acts adopted
by the Councl on the basis of [Articles 50 and 53(1) TFEU] -but not
mentioned by it - contain provisions in that regard. The Commission has
listed them in response to a question from the Court.

It 1s evident from an examination of those acts that very different objectives
may be pursued by incorporation of external provisions.

The directives on coordination of disclosure requirements and company
accounts applied only to companies as such and not to their branches, That
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gave tise to some disparity, as regards the protection of members and third
parties, between compantes operating 1 other Member States by setting up
branches and compamies operating there by setting up subsidiaries.
Consequently, Council Directive 89/666/EEC of 21 December 1989
concemning disclosure requirements in tespect of branches opened in a
Member State by certamn types of company governed by the law of another
State (O] 1989 L 395, p. 36), wlich is based on [Article 50 TFEU], was
mtroduced to regulate the disclosure requirements applying to such branches.
In order to avoid any discrimination based on a company's country of ongin,
that directive alse had to cover branches established by companies governed
by the laws of non-member countres.

Moreover, the Second Council Directive (89/646/EEC) of 15 December
1989 on the coordinatien of laws, regulations and administrative provisions
relating to the taking up and pursuit of the business of credit institutions and
amending Directive 77/780/EEC (O] 1989 L 386, p. 1), which is based on
[Article 53(1) TFEU], contains a Title III on 'relations with third countries'.
That directive established a system of uniform authonzation and requires the
mutual recognition of controls.

Onee 1t 13 authonized m one Member State, a credit nstitution may pursue its
activittes in another Member State (for example, by setting up a branch there)
without having to seek fresh authorization from that State. In those
arcumstances, 1t was enough for a credit institution having its seat in a non-
member country to establish a subsidiary in a Member State or to acquire
control of an establishment having its seat there to enable it to set up
branches i all the Member States of the [Union| without having to seek
turther authorizations. For that reason, Title 11 of that directive provides for
a series of measures, including negotiation procedures, with a view to
obtaming comparable competiive opportumties for [Union] credit
mstitutions in non-mermber countries. Stmilar provisions have been adopted
in the field of insurance (Articde 4 of Counal Directive 90/618/EEC of 8
November 1990 amending, particulardly as regards motor vehicde lability
insurance, Directive 73/239/EEC and Directive 88/357/EEC which
concern the coordmation of laws, regulations and administrative provisions

relating to direct insurance other than life assurance (O] 1990 L 330, p. 44);



95

96

97

98

Article 8 of the Second Counal Directive (90/619/EEC) of 8 November
1990 on the coordination of laws, regulations and administrative provisions
relating to direct life assurance, laying down prowisions to facilitate the
effective exerase of freedom to provide services and amending Directive

79/267/EEC (O] 1990 L 330, p. 50}) and in the field of finance (Article 7 of
Council Directive 93/22/EEC of 10 May 1993 on investment services in the
securtties field (O] 1993 L 141, p. 27)).

Whenever the [Union| has included in its internal legislative acts provisions
relating to the treatment of nationals of non-member countries or expressly
conferred on its institutions powers to negotiate with non-member countoes,
it acquires exclusive external competence i the spheres covered by those
acts.

The sarne applies in any event, even in the absence of any express provision
authonzing its institutions to negotiate with non-member countries, where
the [Union| has achieved complete harmomzation of the rules governing
access to a self-employed activity, because the commeon rules thus adepted

could be affected within the meanmg of the AFTR judgmentif the Member

States retamed freedom to negotiate with non-member countries.

That 15 not the case in all service sectors, however, as the Commuission has

ttself acknowledged.

It follows that competence to conclude GATS 15 shared between the [Union]
and the Member States.
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B. TRIPs

In support of its clann that the [Union] has excusive competence to
conclude TRIPs, the Comimnission relies on the existence of legislative acts of
the mnstitutions which could be affected within the meaning of the AETR
judgment if the Member States were jointly to partiapate in its conclusion,
and, as with GATS, on the need for the [Union] to participate in the
agreernent in order to achieve one of the objectives set out m the Treaty (the
'Opinion 1/76 doctrine"), as well as on [Articles 114 and the first sentence of
352(1) TFEU].

100 The relevance of the reference to Opinion 1/76 is just as disputable in the

case of TRIPs as in the case of GATS: unification or harmomzation of
mtellectual property rights in the [Umnion] context does not necessanly have
to be accompanied by agreements with non-member countries in order to be
effective.

101 Moreover, [Articles 114 and the first sentence of 352(1) TFEU] cannot in

themselves confer exclusive competence on the [Union)|, as stated above.

102 It only remains, therefore, to consider whether the subordiate legislative

acts adopted mn the [Unien| context could be affected within the meaning of
the AETR judgment if the Member States were to participate in the
condlusion of TRIPs, as the Commission maintains.

103 Suffice it to say on that point that the harmonization achieved within the

[Union| in certain areas covered by TRIPs 1s only partal and that, in other
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areas, no harmonization has been envisaged. There has been only partial
harmonization as regards trade marks, for example: 1t 15 apparent from the
third redital in the preamble to the First Counail Directive (89/104/EEC) of
21 December 1988 to approximate the laws of the Member States relating to
trade marks (O] 1989 L 40, p. 1) that it 1s confined to the approxmmation of
national laws 'which most directly affect the functioning of the internal
market. In other areas covered by TRIPs, no [Union] harmomzation
measures have been adopted. That is the position as regards the protection
of undisclosed techmical information, as regards mdustrial designs, m respect
of which proposals have merely been submitted, and as regards patents. With
regard to patents, the only acts referred to by the Commission are
conventions which are intergovernmental in origin, and not [Union]| acts: the
Munich Convention of 5 October 1973 on the Grant of European Patents
GORF, Decree No 77-1151, of 27 September 1977, p. 5002) and the
Luxembourg Agreement of 15 December 1989 relating to [Umon| Patents
(O] 1989 L 401, p. 1), which has not yet, however, entered into force.

Some of the Governments which have submmutted observations have argued
that the provisions of TRIPs relating to the measures to be adopted to secure
the effective protection of intellectual property rights, such as those ensuring a
fair and just procedure, the rules regarding the submission of evidence, the
oght to be heard, the giving of reasons for deasions, the nght of appeal,
mterim measures and the award of damages, fall withimn the competence of the
Member States. If that argument is to be understood as meaning that all those
matters are within some sort of domain reserved to the Member States, it
cannot be accepted. The [Union] 1s certamnly competent to harmonize national
rules on those matters, in so far as, in the words of [Article 115 TFEU], they
'directly affect the establishment or functioning of the commeon market'. But
the fact remains that the [Umion] institutions have not hitherto exeraised their
powers in the field of the 'enforcement of intellectual property rights', except
in Regulation No 3842/86 (ated above, see paragraph 55) laying down

measures to prohibit the release for free circulation of counterfeit goods.

105 It follows that the [Union| and its Member States are jomntly competent to

conclude TRIPs.



IX. The duty of cooperation between the Member States and the
[Union] institutions

106 At the hearing, the Commission drew the Court's attention to the problems
which would arise, as regards the adrmumistration of the agreements, if the
[Union| and the Member States were recognized as sharing competence to
participate in the conclusion of the GATS and TRIPs agreements, While it is
true that, n the negotiation of the agreements, the procedure under [Article
207 TFEU] prevailed subject to certam very minor adjustments, the Member
States will, in the context of the WT'O, undoubtedly seek to express their
views individually on matters falling within their competence whenever no
consensus has been found. Furthermore, interminable discussions will ensue
to determime whether a given matter falls within the competence of the
[Union|, se that the [Union] mechamsms lad down by the relevant
provisions of the Treaty will apply, or whether it 1s within the competence of
the Member States, in which case the consensus rule will operate. The
[Union]'s unity of action #is-g-zis the rest of the woild will thus be undermined
and 1its nego tiating pow er greatly weakened.

107 In response to that concern, which is quite legitimate, it must be stressed,
tirst, that any problems which may arise in implementation of the WI'O
Agreement and its annexes as regards the ceordination necessary to ensure
uruty of action where the [Umnion] and the Member States participate jointly
cannot modify the answer to the question of competence, that being a prior
tssue. As the Council has pointed out, reselution of the 1ssue of the allocation
of competence cannot depend on problems which may possibly anse in
adrmunistration of the agreements.

108 Next, where 1t 1s apparent that the subject-matter of an agreement or
convention falls in part within the competence of the [Union| and in part



within that of the Member States, it is essential to ensure close cooperation
between the Member States and the [Umon| mstitutions, both in the process
of negotiation and conclusion and in the fulfilment of the commutments
entered mto. That obligation to cooperate flows from the requirernent of
unity in the international representation of the [Union] (Ruling 1/78 [1978]
ECR 2151, paragraphs 34 to 36, and Opinion 2/91, cited above, paragraph
36).

109 The duty to cocperate 1s all the more imperative in the case of agreements
such as those annexed to the WI'O Agreement, which are inextricably
mterlinked, and m view of the cross-retaiation measures established by the
Dispute Settlement Understanding, Thus, in the absence of close
cooperation, where a Member State, duly authorized within its sphere of
competence to take cross-retahation measures, considered that they would be
meffective if taken in the fields covered by GATS or TRIPs, it would not,
under [Union| law, be empowered to retaliate in the area of trade in goods,
since that 1s an area which on any view falls within the exclusive competence
of the [Unien| under [Artide 207 TFEU]. Conversely, if the [Urnion] were
given the nght to retaliate in the sector of goods but found itself incapable of
exercising that right, it would, in the absence of close cooperation, find itself
unable, m law, to retaliate i the areas covered by GATS or TRIPs, those
bemg within the competence of the Member States.

110 The Commission's third question having been put only on the assumption
that the Court recognized that the [Union| had exdlusive competence, it does
not call for reply.

In conclusion,

THE COURT,



composed of: G. C. Rodrguez Iglesias, President, R. Joliet (Rapporteur), F. A,
Schockweller, P.J. G. Kapteyn and C. Gulmann (Presidents of Chambers), G.
F. Mancim, C.N. Kakouris, ]. C. Moitinho de Almeida, J. L. Mucray, D. A, O.
Edward and A. M. La Pergola, Judges,

after hearing F. G. Jacobs, First Advocate General, C. O. Lenz, G. Tesauro,
G. Cosmas, P. Leger and M. Elmer, Advocates General,

gives the following opinon:
1. The [Union] has sole competence, pursuant to [Article 207 TFEU],
to conclude the Multilateral Agreements on Trade in Goods.

2. The [Union] and its Member States are jointly competent to
conclude GATS.

3. The [Union] and its Member States are jointly competent to
conclude TRIPs.

Rodriguez Iglesias Joliet Schockweiler Kapteyn Gulmann
Mancin
Kakours Moitinho de Almeida Murray
Edward La Pergola

Luxermnbourg, 15 November 1994.

R. Grass G. C. Rodriguez [glesias
Regystrar President
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