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Summary

1. It is possible under the procedure set out n [Articles 218(1) to (9), (11) and
216(2) TFEU], as under that set out in Article 103 of the EAEC Treaty, to
consider all questions concerning the compatibility with the provisions of the
Treaty of an agreement envisaged, and in particular the question whether the

[Urion] has the power to enter mnto that agreement.

That procedure, however, does not lend itself to examination of the [Union]'s
capacity, on an international plane, to enter mto a convention drawn up under the
auspices of the International Labour Organization, or of any obstacles which the
[Union] may encounter i the exerase of its competence i the light of

constitutional rules of that organization.

2. If the conditions of participation in an intemational convention exclude
conclusion by the [Union| itself but the area covered by that convention comes
within the external competence of the [Umnien]|, that external competence may be
exerased through the medium of the Member States acting jointly in the [Union]'s

mterest.

3. The [Union]'s competence to enter into international cormmuitments may arise
from an express attribution by the Treaty or flow implcitly from its provisions.
Whenever [Umon| law has created for the msttutions of the [Umon] powers
within its intemnal systern for the purpose of attainmng a specific objective, the
[Umnion| has competence to enter into the international cormmutments necessary for

the attainment of that objective, even m the absence of an express provision to

that effect.

That competence may be exclusive m nature, excuding any concurrent
competence on the part of the Member States, whether under the provisions of the
Treaty or by virtue of the scope of the measures adopted by the [Union]
mstitutions for the apphcation of those provisions and which may be of such a
kind as to depnve the Member States of an area of competence which they were

previcusly able to exerase on a transitional basis. It 15 of little sigmificance whether



those measures do or do not come under a common pelicy. In all of the areas
cotresponding to the Treaty objectives, [the second and third paragraphs of
Artide 4(3) TEU] thereof requires Member States to facilitate the achievement of
the [Union]'s tasks and to refrain from any measure which could jecpardize the
attainment of those obijectives, which could preasely be the case if Member States

were to enter mto international commitments contammg rules that mterfered with

those adopted by the [Umon].

4. The conclusion of Convention No 170 of the Internaticnal Labour Otgamzation
concermning safety in the use of chemicals at wotk 15 a matter which falls within the
joint competence of the Member States and the [Union].

The tield which it covers falls within the social provisions of the Treaty, which
constitute Title [X] on socal policy. The fact that the Convention sets out rules m
an area in which the [Union| enjoys an internal legislative competence does not,
however, confer exclusive competence on the [Union]|, smee [Article 153 TFEU]
envisages the mtroduction of directives only in order to lay down minimum
requiremnents, with the result that Member States may apply the rules of the
Convention, assumning that they are more stringent, on the basis of the freedom
which they have to go beyond the requirernents of the directives, the opposite
bemg equally possible, since the rules of the Conventien are also only minimum
rules. The same applies with regard to the directives adopted on the basis of
[Article 115 TFEU], since they also lay down mintmum requirements.

In contrast, certain requirernents of the Convention, although not contradictory to
existing directives, relate to an area, that of dassification, packaging and labelling of
dangerous substances, n which, given the development of the [Union]'s legislative
activity, which has not been limited to fixing mimmum requirements, it must be
considered that the Member States are no longer competent to undertake

mternational commitments outside the framework of the [Union] mstitutions.

Finally, with regard to the general principles which the Convention contains for 1ts
implementation, m particular the consultation of the most representative
organmzations of employers and wotkers, 1t must be considered that, in so far as the
substantive provisions of the Ceonvention come within the [Union]'s sphere of

competence, the [Union] 1s also competent to undertake commitments with regard



to the unplementation of those provisions despite the fact that socal policy is a
matter which at present falls predominantly within the competence of the Member
States.

5. If the substantive scope of an mternational convention les outside the scope
assigned by the Treaty to the assocation scheme for overseas countries and
territores, it is for the Member States which are respensible for the mternational
relations of those territories and which represent them m that regard to conclude

the convention m question.

6. When it appears that the subject-matter of an international convention falls
partly within the competence of the [Union] and partly within that of the Member
States, the requirement of unity m the mternational representation of the [Union|
malkes it necessary to ensure close cooperation between the [Union| mnstitutions
and the Member States both in the process of negotiation and condusion and n

the fultilment of the obligations entered into.

Grounds

On 21 August 1991 the Court of Justice received a request for an opmicn
submitted by the Commission of the European [Union| pursuant to the second
subparagraph of [ex-]Article 228(1) of the Treaty establishing the Furopean
Economic Community This subparagraph provides that:

The Coundl, the Commission or a Member State may obtain beforehand the
opinion of the Court of Justice as to whether an agreement envisaged 15 compatible
with the provisions of this Treaty. Where the opimon of the Court of Justice 15

adverse, the agreement may enter inte force only in accordance with [ex-]Article

236
I - Purpose of the request for an opmicn

In its request, the Commission has sought the Court's opinion on the compatibility
with the [FEU] Treaty of Convention No 170 of the International Labour
Organization ('the ILO") concerming safety in the use of chemicals at work



(Convention No 170" and, in particular, has sought its opinion on the [Union]'s
competence to conclude that Convention and the consequences which this would

have for the Member States.

Convention No 170 was adopted on 25 June 1990 at the 77th session of the

International Labour Conference.
II - Procedure

The request for an opinion was served on the Counal and the Member States
putsuant to Article 107(1) of the Rules of Procedure of the Court of Justice.
Written observations were submitted by the Commission and the Coundil and by
the Governments of the Kingdom of Denmark, the Federal Republic of Germany,
the Hellenic Republic, the Kingdom of Spain, the French Republic, Ireland, the
Kingdom of the Netherdands and the Urnited Kingdom.

By aletter recetved at the Court Registry on 30 April 1992, the Commission replied
to a written question put by the Court. The Commussion, the Council, the above-

mentioned Governmments and the Belgian Government submitted oral observations

at the public hearing held at the Court on 30 June 1992,

On 23 October 1992 the Advocates General were heard by the Court in dosed
session, in accordance with Article 108(2) of the Rules of Procedure.

1II - The ILO

The ILO was founded in 1919 with the amn of improving the conditions of labour
and promoting scdal justice. States which are Members of the United Nations (of
which it 1s a special body) may join the ILO, as well as other States admitted under
the conditions set out m the ILO Constitution. The organs of the ILO are the
General Conference of Representatives of the Members ('the Conference’), the
Govermning Body and the Intemnational Labour Office. The prncipal task of the
Conference, which 1s the supreme body of the ILO, is to adopt proposals in the
form of mternational conventions or recomumendations. Its operation is based on a
tripartite composition: each Member has four representatives - two Government
delegates and two others representing the employers and wotkers of the State in
question. Each delegate 1s entiled to vote individually on all matters which are



taken mto consideration by the Conference {Article 4(1) of the ILO Constitution).

The adoption of conventions and recommendations follows a procedure, the
mndividual stages of which are essentially as follows: when the Governing Body of
the ILO has decided to mcude in the Conference agenda the defimtion of
standards mn a specific area, the International Labour Office drafts a report on the
basts of replies provided by Members to the questionnaire previcusly sent to therm.
This report 1s discussed at a first reading during the annual session of the
Conference and if a decision 15 taken to adopt a convention ot recommendation
the International Labour Office prepares to that end a text which is submitted to
the governments for their observations. For a convention or recommendation to
be adopted, a majority of two-thirds of the votes cast by the delegates present is
necessary (Article 19(2) of the ILO Constitution) and Members alone may ratify a
convention {Article 19(3)(d)).

Members are required to communicate the measure adopted (convention or
recommendation) to the competent national authority for the purposes of its
implementation and to inform the Director-General of the International Labour
Office of the authonty or authornties regarded as competent and of the action
taken by them {Article 19(5)(b) and (c) and Article 19{6)(b} and (c) of the ILO
Constitution).

It sheuld be noted that according to the provisions of the Standing Orders of the
Conference and ILO Cenvention No 144 concerning Tripartite Consultations to
Promote the Implementaton of Internatienal Labour Standards, wlhich was
adopted by the Conference en 2 June 1976, both sides of industry must be
consulted for the purpose, in particular, of expressing their views on the replies of
governments to the questionnaires addressed to them (Article 39(1) of the Standmg
Orders of the Conference and Artide 5(1)(a) of Conventon No 144), on the
comments of the govemnments in respect of the draft texts for discussion in the
Conference (Article 39(6) of the Standing Orders of the Conference), and on the
propesals made to the competent authorities pursuant to Article 19 above (Article
5(1)(b) of Convention No 144,

It should alse be borne in mind that the ILO Convention provides a procedure for

supervising the manner m which Member States implement the conventions to



which they have acceded; this procedure involves consultation with workers' and
emplovers' representatives (Articles 22 to 34 of the ILO Constitution).

Finally, it should be noted that according to Article 19(8) of the ILO Constitution
n no case shall the adoption of any Convention or Recommendation by the
Conference, or the ratification of any Convention by any Member, be deemed to
affect any law, award, custom or agreement which ensures more favourable
conditions to the workers concerned than those provided for m the Convention or

Recommendation’.
IV - [Union| participation mn negotiations leading to ILO conventions

The 1ssue of participation by the [Union| - wlich is not a Member of the ILO but
has observer status - mn negotiations leading to conventions concluded by the ILO
first arose in comnection with Cenvention No 153 on working hours and rest
perieds in road transport (1977 to 1979), an area which at that tune was covered by
Regulation (EEC) No 543/69 of the Counal of 25March 1969 on the
harmonization of certam social legislation relatng to road transport (O], English
Special Edition 1969 (I), p. 170). In order to facilitate the [Union]'s participation in
the vanous negotiations, the International Labour Office had drafted a workmg
document for the Conference. However, the solutions outlined in that document
were not endorsed by a number of Member States on account of the reactions of
employers and workers, who feared that their own influence mn the Conference

would thereby be reduced.

This document, drawn up by the Governing Body of the International Labour
Office on 12 February 1981, was supplemented by ancther document dated
31 May 1989. In essence, those two documents provided, with regard to
negotiations, that [Umon| Member States could authonze the Commission to
propese amendments on their behalf, that the authoxity referred to in Artide 19 of
the ILO Constitution might be the Counal and finally, with regard to ratification,
that this could be done through an appropnate statement by the [Union|, provided
that prior notification from all the Member States confirmed that this measure
constituted ratification by the Twelve.

Those documents also refer to the commutments undertaken by Member States



which have ratified a convention. They point out in this connection that Member
States alone can be held liable for failure to comply with those undertakimgs, even
if the breach of the provisions of such a convention is attributable to a [Union|

measure adopted by majonty decision.

The problem of the [Umon]'s competence in the context of the ILO arose once
again durmg the preparation of Convention No 162 concerming safety m the use of
asbestos (1983 to 1986), an area which has been covered by four [Union|
directives. In view of the fact that, while not disputing the [Union]'s competence, a
mumber of States took the view that the ILO Constitution did not allow the
[Union| to take part m the Conference, the Council decided that the [Umon]| and
its Member States would put forward the [Union]'s position on the basis of the
relevant [Union| directives. The Commission brought an action for annulment
against this Counci decision on the grounds that it breached [Articles 218{(1) to (9},
(11) and 216(2) TFEU]. However, it withdrew its action following the Council's
adoption on 22 Decemmber 1986 of a decision which, in the Comrmission's view,
provided a generally satisfactory sclution to the problem of [Union] participation
n ILO negotiations.

This decision, taken in agreernent with the Commussion, is confined to cases
corning within the exclusive competence of the [Union]. It imposes full complance
with the tripartite consultation procedure provided for in Convention No 144 and
the autonomy of both sides of mdustry. [t also stipulates that the [Union| replies to
the ILO questionnaire must be adepted by the Counal following a proposal from
the Conumission and that they must take account of consultations with employers'
and trade union organizations. For the preparation of the first reading of a draft
convention, the Comunission must propose that the Council adopt a decisien
authorizing it to negotiate and giving it a negotiating bref, In the Conference, the
Commuission speaks on behalfl of the [Union] and acts m close consultaion with
the Member States. The delegates of the Member States retamn their nght to speak

during the plenary session of the Conference.

In July 1988, when the Commission, pursuant te the above Counal decision of
22 December 1986, requested the Member States to reply to the ILO questionnaire
relating to Convention No 170, several Member States contested the [Union]'s



exclusive competence to act n the matter. As a result, the Member States sent their
replies directly to the ILO, thereby preventing transmission of replies at [Union|
level. The Commission took the view that the exclusive competence of the [Union|
was not a matter on which there was any doubt and it wrote to the Councdil on
12 May 1989 requestng that it be given powers of negotiation in respect of
Convention No 170.

On 30 November 1989 the Council adopted a decsion which enabled the
Commission to present the [Umon] pomt of view duting the negotiations m
question, subject to close consultation with the Member States. The latter retained
their night to express views on aspects which fell within the areas of national
competence. The deasion set out a procedure by which differences which might
arise i this regard could be resolved. The Council also agreed m that decision to
re-examine its decision of 22 Decemnber 1986 and, if necessary, with the agreement
of the Commussion, to supplement that decision with provisions covering cases of
jeint competence of the [Unien] and the Member States, as well as with provisions
designed to avoid difficulties ansmg from the Constitution of the ILO or its

practices as an mstitution.

Following the adoption of Convention No 170, the Comumission wrote to the
Councll stating its view that the Member States were under an obligation to inform
the Director-General of the International Labour Office that the competent
authorities, within the meanmg of Artide 19(5)(c) of the [LO Constitution, were m
this case the [Union| mstitutions. On this occasion, several national delegations to
the Council indicated their refusal to accept that the [Union] had exclusive

competence to concude the Convention.
V - The contents of the Convention

Convention No 170 1s designed to protect workers against the harmful effects of

using chemicals in the workplace.
The Convention is divided inte seven parts.

Part 1 15 intended to define the scope of the Convention, which applies to all
branches of economic activity m which chemicals are used (Article 1(1)). States

which have ratified the Convention may, however, exclude particular branches of



economic  activity, undertakings or preducts from the application of the
Convention, or certain provisions thereof. Such an exclusion must be preceded by
consultation with the most representative organizations of employers and wotkers

concerned (Article 1(2)).

Part I sets cut general prnciples. Articles 3 and 4 thus unpose obligations on
Members to consult with the above orgamzations on the measures to be taken to
give effect to the provisions of the Convention (Article 3) and on the measures
taken to formulate, implement and periodically review a coherent policy on safety
in the use of chemicals at work. Under Article 5, ‘the competent authority shall
have the power, if justitied on safety and health grounds, to prohibit or restrict the
use of certan hazardous chemicals, or to require advance notification and

authorization before such chermicals are used’.

Part Il deals with the dassification of chemical products and lays down rules
governing their transport, labeling and marketing, the preparation of chemical

safety data sheets and the responsibiliies of suppliers in these areas (Articles 6, 7, 8
and 9.

Part IV detines the responsibilities of employers with regard to the identification of
chemical products (labelling, marking and use of chenmucal safety data sheets for
these products), their transfer mto other containers or equipment and the exposure
of wortkers to hazardous chermucals (Articles 10 to 12). Employers are required to
adopt appropoate measures to protect wotkers agamst the risks arising from the
use of hazardous chemicals and te minmmnize those resulting {rem the disposal of
chernicals which are no longer required (Articles 13 and 14). Finally, employers are
requited to inform their workers and to instruct and train them in the use of

chemicals at work (Articles 15 and 16).

Part V defines the duties of wordkers to cooperate with their employers in the
discharge by the employers of their responsibilies and to comply with all
procedures and practices relating to safety m the use of chemicals at work. Workers
are also required to take all reasonable steps to eliminate or numimize risk to

themselves and to others from such use (Article 17).

Part VI deals with the nghts of workers and their representatives. The Convention



provides in this regard that workers are to have the right to remove themnselves
from danger resulting from the use of chemicals when they have reasonable
justification to believe there 15 an imminent and sencus risk to thewr safety or
health, and that they are to nform their supericr immediately. Workers who
exercaise such a night or any other right under the Convention must be protected
against undue consequences. They must also have the right to information on the
identity of chernicals used at wotk, the hazardous properties of such chemicals,
precautionary rmeasures, educaton and tranmg, the information contained on
labels and markings and, finally, chernical safety data sheets, along with any other
information required to be kept by the Convention (Article 18).

Part VII defines the responsibilities of exporting States. When in an exporting
Member State all or some uses of hazardeus chemicals are prohibited for reasons
of safety and health at wodk, this fact and the reasons for it must be communicated

by the exporting Member State to any tmportng country (Article 19).

Artide 20 et seq. of the Convention are procedural in nature and deal, in particular,

with ratification, denunciation and amendment procedures.

VI - Summary of the written cbservations submitted by the mstitutions and by the

Governments of the Member States
A - Admissibility

The German Government takes the view that the request for an opimon is
madmissible in so far as [Articde 218{11) TFEU] concerns only agreements the
condusion of which 1s envisaged by the [Umion|. That, it argues, i1s not the position
in the present case since the [Urnon| 15 not a Member of the ILO and Article
19{5)(d) of the [LO Constitution restricts the ratification of conventions to States
which are Members of the Organization.

The German Government also takes the view that the ILO's structure, which is
based on a tripartite system, precludes the [Union| from concludmg Convention
No 170. It pomts out 1 this connection that, i accordance with the spirit of the
ILO Constitution and Convention No 144, the consultations with employers™ and
wotkers' representatives must be effective masmuch as the purpose of such

consultations 15 to allow those representatives to exert an influence on the various



national Governments. That influence would be reduced if their position had to be
communicated to the [Urion| institutions via the respective Governments. [t also
refers to a number of practical problems, i particular the fact that the replies to
the questionnaires must be subnutted within very short periods and that the
representatives of the Governments of the Member States would no longer be able
to take account of proposals made by employers’ and workers' representatives.
Finally, the influence of employers’ and workers' representatives would be
weakened by the fact that during negotiations i1 the Conference the Comimission
representative would lack a political sensitivity comparable to that of the
representatives of Governments of the Member States who are in regular contact

with both sides of mdustry.

The Nethedands Gevernment also takes the view that the request for an opinion is
mnadmissible on the ground that Convention No 170 is not an agreement betw een
the [Umion| and one or more States or an mnternational organization. It adds that
the [Union| cannot be a party to Convention No 170 becauseit is not a Member of
the ILO. However, it acknowledges that a broad mterpretation of [Articles 218(1)
to (93, (11) and 216(Z) TFEU] could lead the Court to treat the request for an

opinion as admussible.
B - The substance

1. The Comrmussion and the Greek Government take the view that the [Union]

alone 15 competent to concude Convention No 170,

The Commission refers in this connection to paragraphs 17 and 22 of the Court's
judgment in Case 22/70 Commission v Coundl [1971] ECR 263 (the AETR
judgment), under which

‘... each time the [Union|, with a view to implementing a common policy envisaged
by the Treaty, adopts provisions laymg down common rules, whatever form these
may take, the Member States no longer have the right ... to undertake obligations
with third countries which affect those rules.

If these two provisions [Articles 3 and the second and third paragraphs of 4(3)



TEU] are read in conjunction, it follows that to the extent to which [Union| rules
are promulgated for the attamment of the objectives of the Treaty, the Member
States cannot, ocutside the framework of the [Union| mstitutions, assume

obligations which might affect those rules or alter their scope’

According to the Comumission, the commeon rules adopted on the basis of [Article
153 TFEU] may be affected, within the meaning of that case-law, by obligations
undertaken by Member States pursuant to ILO conventions. The Commission
adds that the nature of the mmimum requirements laid down by [Union] rules in

this area, like those arnsing under ILO conventions, does not exclude this risk.

In its reply te the question put to 1t by the Court in this regard, the Commussion
pointed out that the harmomous and gradual improvement in the wortking
environment of all workers i the [Union|, as referred to m [Article 153 TFEU],
was difficult to reconcile with mtemational obligations assumed by the Member
States. This would result m the coexistence of duly enacted [Urnion] law and partial
agreements, a situation which would certainly jeopardize the autonomy of the
[Urion| legislature.

The Commission notes in this connection that it would not always be possible to
bring some of the measures taken under [Article 153 TFEU] mnto lne with rules of
ILO conventions, in particular in the case where, under [Article 153(2)(b) TFEU],
there 15 a need to avoid mmposmg on small and medmm-sized undertakings the

excessive constraints which the implementation of such conventions might entail.

The Commission also notes that under obligations assumed within the [LO
Mernber States rmught be seriously hampered m adepting provisions better fitted to
the [Union]'s social and technical development. The Comimussion points out i this
connection that it is possible to denounce ILO conventions cnly ence every ten

years.

According to the Comumission, the [Urion| has exclusive competence to concude
an international agreement only if the [Umon| rules substantially cover the area
which 1s the subject-matter of such an agreement. This 1s so in the present case,
since the area governed by Convention Neo 170 15 already covered by several

directives adopted not only on the basis of [Article 153 TFEU], but also on the



basis of [Articles 115 and 114 TFEU].

In the Commission's opinion, the duty to consult employers' and workers'
representatives, which follows from Article 3 of Convention No 170, amounts to a
procedural rule, compliance with which may be ensured by the [Union]. A tripartite
body, the Advisory Commuittee on Safety, Hygiene and Health Protection at Work
(established by Council Decision 74/325/EEC of 27 June 1974, O] 1974 L 185, p.
15), 1s m any event always consulted when [Union| measures are being prepared in
the area covered by the Convention. The Commission takes the view that the
provisions of Convention No 170 which ate not the subject of [Union]| rules deal
with ancillary aspects of safety at work.

The Commission concludes by pointng out that if the [Union| experiences
difficulty in exercising its exclusive competence withimn the ILO, the Member States
have a duty to act jointly m the mterest and on behalf of the [Union|.

The Greek Government also takes the view that the [Umon] enjoys exclusive
competence to conclude Convention No 170. It notes i this regard that all the
provisions of the Convention deal with the protection of workers, an cbjective
which comes within the scope of [Article 153 TFEU] and which has already led to
the adoption of twelve directives. The Greek Government, however, also believes
that the Court should examine the general system for concluding and ratifying ILO
conventions and, in particular, the question whether the [Union| may draft, sign,
approve and ratify such conventions on behalf of the Member States.

The Coundl and the German, Spanmish, Danish, French, Irish, Netherlands and
Belgian Governments take the view that the competence te concude Convention

No 170 belongs jointly to the [Union| and the Member States.

For the purpose of demonstrating that the [Umnion| does not have exclusive
competence in the area, the German, Spamsh and Inish Governments point out
that the paragraphs in the AETR judgment referred te by the Comimission above
relate only to the case where the [Union| acts within the framework of a common
policy. That 1s not the case with regard to rules adopted on the basis of [Article 153
TFEU]. Social pelicy continues primarily to be a matter for the Member States.

The Spanish Government, for its part, takes the view that the directives adopted



pursuant to [Articles 115 and 114 TFEU] cannot be relied on m the present
context in view of the fact that they relate to objectives and areas other than those
of social policy.

For the Counal and the Damsh, French, Netherlands and Belgian Gevernments,
the rules adopted on the basis of [Article 153 TFEU] cannot be affected, within the
meaning of the AETR judgment, by an ILO convention concduded by Member
States m the area covered by those rules. They note in this regard that those rules
constitute mintmum requirements {[the second indent of Artide 153(4) TFEU]) in
the same way as the provisions of ILO conventions (Article 19(8) of the [LO
Constitution). Consequently, common rules could be affected only it the [Union|
deaded te mtroduce less stomgent conditions than the internatonal conditions,
without giving Member States the coppertunity to adopt provisiens affording
greater protection. This cannot be the case in the area under consideration

precisely in view of [the second indent of Artcle 153(4) TFEU].

The Council and the German and Danish Governments take the view that m any
case the [Union| lacks competence to assume obligatons mn areas which come
under the tripartite consultation procedure provided for under Articles 3 and 4 of
Convention No 170. Member States alone, they argue, are competent in this

respect.

The Counal considers that the same holds true with regard to the obligation to
have a coherent policy on safety m the use of chermicals at wotk, provided for
under Article 4 of the Cenvention, and the implementaton of Articde 5, that is to
say, the attribution of the powers referred to in that provision to the competent

national authonities.

The United Kingdom points out that the [Union]'s competence in the area of
soaal policy differs from that which it exercises in the area of transport policy dealt
with in the AETR judgment and that the nature of the rules adopted on the basis
of [Artidle 153 TFEU] {mirmum rules) cannot justify any external competence on
the part of the [Union|. [The first sentence of Article 352 TFEU] alone can justify

such a competence in that area.

Finally, the French Government expresses the view that, in any event, Member



States alone are competent to condude Cenvention No 170 for the purpose of
defending the mterests of overseas departments or territonies in view of the fact
that the area covered by the Convention falls completely outside that assigned to
the association scheme established under the [FEU] Treaty.

The Damush, Sparush, French, Insh and Netherlands Governments draw the
Court's attention to the difficulties which the orgamization and operation of the
ILO represent for the exercise by the [Union| of the competence to concude a
convention within the framework of that organization. Their position may be

summarized as follows.

The [Umon| has sinple observer status. Although it mmay participate in
deliberations, the 1LO Constitution does not confer on it a right to vote (Articdle
12{2)). In addition, Article 15(5)(d) of the Constitution makes it dear that Member
States alone may ratify an ILO convention. Ireland pomts out i this conmection
that the question whether Member States may validly delegate to the [Union| the
power to ratify an ILO convention on their behalf raises a number of problems of
public international law and, in particular, that of where responsibiity would lie
the event that Member States fail to honour their cormmitrments.

The operation of the ILO, based as it is on tnpartitismm, alse constitutes an obstacle
to the exercse of exclusive competence by the [Uruen|. The arguments relied on in
this connection comnade substantially with those set out by the German
Government regarding the admissibility of the request.

Finally, a number of Governments point cut that the procedure to be followed by
the [Union| for the purpose of concluding an ILO convention, as defined by the
above Councl deacsions of 22 December 1986 and 30 November 1989,
presupposes, for it to be applicable, prior approval by the ILO authonties. That
approval has not been given hitherto.

The reasonng of the Court

I -The admussibility of the request for an opuien



1 The German Government contests the admissibility of the request for an opmien
submitted by the Commussion pursuant to [Article 218 (1) to (8), (11 TFEU]. The
Netherlands Government also expresses doubt as to the admissibility of that request.
According to those Governments, the procedure set out in that article 15 intended
only for the examination of the compatibility with the Treaty of an agreement the
conclusion of which 15 envisaged between the [Union| and one or more States or an
mnternational organization. The present request, they submit, relates to the [Umion]'s
competence to conclude a convention which is capable of being ratified only by
Member States of the ILO and not by the [Union], which is not a Member of that

mternational organization.

2 Those arguments cannot be accepted.

3 The Court has consistently held (Opinion 1/75 [1975] ECR 1355; Opinion 1/76
[1977] ECR 741; Ruling 1/78 delivered pursuant to Article 103 of the EAEC Treaty
[1978] ECR 2151; and Opinion 1/78 [1979] ECR 2871) that it is possible under the
procedure set out in [Artides 218(1) to (9), (11) and 216(2) TFEU], as under that set
out 1 Article 103 of the EAEC Treaty, to consider all questions concernng the
compatibility with the provisions of the Treaty of an agreement envisaged, and mn
particular the question whether the [Umion| has the power to enter mto that
agreement. That interpretation 1s confirmed by Artide 107(2) of the Rules of
Procedure of the Court.

4 It follows that the request for an opinion does not concern the [Union]'s capacity,
on the mternational plane, to enter mto a convention drawn up under the auspices
of the ILO but relates to the scope, judged solely by reference to the rules of
[Unien| law, of the competence of the [Umon| and the Member States withm the
area covered by Convention No 170. It 1s not for the Court to assess any obstacles

which the [Union] may encounter in the exercise of its competence because of
constitutional rules of the ILO.

5 In any event, although, under the ILO Constituton, the [Union| cannot itself



conclude Convention No 170, its external competence may, if necessary, be
exerased through the medium of the Member States acting jointly n the [Umion]'s
mterest,

The conditions laid down in [Article 218 (11) TFEU] have therefore been satisfied

and the request 1s consequently admussible.

1T -The substance

Before examiming whether Convention No 170 falls within the scope of the Com-
munity's competence and whether the [Umion]'s competence is exclusive, the Court
must point out that, as it stated in particular in paragraph 3 of Opinion 1/ 76, cited
above, authority to enter mto international commitments may not only arise from an
express attribution by the Treaty, but may alse flow unplicitly from its provisions.
The Court concluded, in particular, that whenever [Umion| law created for the
mstitutions of the [Union]| powers within its internal system for the purpose of
attammg a specific objective, the [Union| had authority to enter mto the international
commutments necessary for the attainment of that objective even in the absence of
an express provision in that connection. At paragraph 20 in its judgment m Jomned
Cases 3, 4 and 6/76 Kramer and Others [1976] ECR 1279, the Court had already
pemted out that such authority could flow by unplication from other measures
adopted by the [Umon| institutions within the framew otk of the Treaty provisions or
the acts of accession.

The exclusive nature of the [Union]'s competence has been recognized by the Court
with respect to [Article 207 TFEU] (Opinion 1/75, dted above; judgment in Case
41/76 Donckermolk e and S chon v Procurenr de la Republique [1976] ECR 1921, paragraph
32) and to Article 102 of the Act of Accession (udgment in Case 804 /79 Commiission
v United Kingdom [1981] ECR 1045, paragraphs 17 and 18). It follows from that line
of authority that the existence of such competence arising from a Treaty provision
excludes any competence on the part of Member States which 15 concurrent with
that of the [Unicn|, in the [Union| sphere and m the international sphere (see
Opinion 1/75 above).
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The exclusive or non-exclusive nature of the [Union]'s competence does not flow
solely from the prowvisions of the Treaty but may also depend on the scope of the
measures which have been adepted by the [Umion| institutions for the application of
those provisions and which are of such a kind as to deprive the Member States of
an area of competence which they were able to exerase previously on a transitional
basis. As the Court stated at paragraph 22 inits judgment in Case 22/70 Commission
v Coundl [1971] ECR 263 (the AETR judgment), where [Union] rules have been
promulgated for the attainment of the objectives of the Treaty, the Member States
cannot, outside the framew otk of the [Union| mstitutions, assume obligations which
rmight affect those rules or alter their scope.

Contrary to the contentions of the German, Spanish and Insh Governments, the
authority of the deaston mn that case cannot be restricted to mstances where the
[Urion| has adopted [Urion| rules within the framew otk of a common policy. In all
the areas corresponding to the objectives of the Treaty, [the second and third
paragraphs of Article 4(3) TEU] requites Member States to faalitate the
achievernent of the [Union]'s tasks and to abstain from any measure which could
jeopardize the attainment of the objectives of the Treaty.

The [Union]'s tasks and the objectives of the Treaty would also be compromused if
Member States were able to enter into mternational commitments containing rules
capable of affecting rules already adopted in areas falling cutside common policies
or of altenng their scope.

Finally, an agreement may be concluded in an area where competence is shared
between the [Umion] and the Member States. In such a case, negotiaion and
inplementaton of the agreement require jomnt action by the [Umon] and the

Member States (judgment in Kramer, cited above, paragraphs 39 to 45, and Opmion
1/78, cited above, paragraph 60).

III

It 15 necessary to bear in mund the foregoing when examining the question whether
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Convention No 170 comes within the [Union]'s sphere of competence and, if so,
whether that competence is exclusive in nature.

Convention No 170 concerns safety in the use of chemicals at wotk. According to
the preamble, its essential objective is to prevent or reduce the incidence of
chemically induced illnesses and injuries at work by ensuring that all chemicals are
evaluated to determine their hazards, by providing employers and workers with the
mnformation necessary for their protection and, finally, by establishung principles for
protective programimes.

The field covered by Convention No 170 falls within the "social provisions of the
[Treaty on the Functioning of the European Union| which constitute [Title X] on
social policy.

Under [Article 153 TFEU], Member States are required to pay particular attention to
encouraging improvements, especially in the wotking environment, as regards the
health and safety of workers, and to set as their objective the harmomzation of
conditions in thus area, while mamntaining the improvements made. In order to help
achieve this objective, the Council has the power to adopt munimum requirements
by means of directives. It follows from [the second indent of Article 153(4) TFEU]
that the provisions adopted pursuant to that article are not to prevent any Member
State from maintaining or intreducing more stomgent measures for the protection of
wotking conditions compatible with the Treaty.

The [Union| thus enjoys an internal legislative competence m the area of social
pelicy. Consequently, Convention No 170, whose subject-matter coinades,
moreover, with that of several directives adopted under [Article 153 TFEU], falls

within the [Union]'s area of competence.

For the purpose of determinmg whether this competence is exclusive in nature, 1t
should be pointed cut that the provisions of Convention No 170 are not of such a
kind as to atfect rules adopted pursuant to [Article 153 TFEU]. If, on the one hand,
the [Umion| decides te adopt rules which are less stringent than those set out in an
ILO convention, Member States may, in accordance with [the second indent of
Article 153(4) TFEU], adopt more stringent measures for the protection of workmg
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conditions or apply for that purpose the provisions of the relevant [LO convention.
If, on the other hand, the [Union| deades to adopt more stringent measures than
those provided for under an ILO conventon, there is nothing to prevent the full
applcation of Com- munity law by the Member States under Article 19(8) of the
ILO Constitution, which allows Members to adopt more stringent measures than
those prowvided for in conventions or recommendations adopted by that
orgarization.

The Commuission notes, however, that it 1s sometimes difficult to determine whether
a speatfic measure 15 more favourable to workers than another. Thus, in order to
avoid bemng in breach of the provisions of an ILO convention, Member States may
be tempted not te adopt provisions better suited to the social and technological
conditions which are specific to the [Union|. The Commission there- fore takes the
view that, m so far as this attitude risks mpairing the development of [Union| law,
the [Union] itself ought to have exclusive competence to conclude Convention No

170.

That argument cannot be accepted. Difficulties, such as those referred to by the
Commussion, which might arise for the legislative function of the [Umon| can- not
constitute the basis for exclusive [Union] competence.

Nor, for the same reasons, can exclusive competence be founded on the [Umnion]
provisions adopted on the basis of [Article 115 TFEU], such as, in particular,
Council Directive 80/1107/EEC of 27 November 1980 on the protection of
wortkers from the nsks related to exposure to chermucal, physical and biological
agents at work (O] 1980 L 327, p. 8) and mndividual directives adopted pursuant to
Article 8 of Directive 80/1107, all of which lay down minimum requirements.

Iv

22 A number of directives adopted in the areas covered by Part Il of Convention
No 170 do, however, contain rules, which are more than mimmum requirements.
This is the case, for instance, with regard to Council Directive 67/548/EEC of
27 June 1967 on the approxmnation of laws, regulations and admimstrative



practices relating to the cdlassification, packaging and labelling of dangerous
substances (O], English Special Edition 1967, p. 234), adopted pursuant to
[Article 115 TFEU] and amended by, infer afia, Directive 79/831/EEC of 18
September 1979 (O] 1979 L 259, p. 10) and Directive 88/379/EEC of 7 June
1988 on the approxmmation of the laws, regulations and admmistrative provisions
of the Member States relating to the classification, packaging and labelling of

dangerous preparations (O] 1988 L 187, p. 14), adopted pursuant to [Article 114
TFEU].

23 Those directives contain provisions which in certain respects constitute measures
confernng on wortkers, m their cenditions of work, more extensive protection
than that accorded under the provisions contained in Part IIT of Convention No
170. This 1s so, in particular, in the case of the very detailed rules on labelling set
out in the abovementioned Directive 88/379.

24 The scope of Convention No 170, however, i1s wider than that of the directives
mentioned. The defimtion of chermucals (Articdle 2(a)), for instance, 1s broader
than that of products covered by the directives. In addition (and m contrast to
the pro- visions contained in the directives), Articles 6(3) and 7(3) of the
Cenvention regulate the transport of cherrucals.

25 While there is no contradiction between these provisions of the Convention and
those of the directives mentioned, 1t must nevertheless be accepted that Part II1
of Convention No 170 is concerned with an area which is already covered to a
large extent by [Union| rules progressively adopted since 1967 with a view to
achieving an ever greater degree of harmonizaton and designed, on the one
hand, to remove barrers to trade resulting from differences in legislation from
one Member State to another and, on the other hand, to provide, at the same
time, protecton for human health and the envirenment.

26 In those arcumstances, it must be considered that the commitments arsing from
Part III of Convention No 170, falling within the area covered by the directives
cited above mn paragraph 22, are of such a kind as to affect the [Umon| rules lad

down in those directives and that consequently Member States cannot under- take
such commitments outside the framework of the [Union] mstitutions.
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Part II of Convention No 170 contams general principles relating to its
implementation; these are set outin Articles 3, 4 and 5.

In so far as it has been established that the substantive provisions of Convention
No 170 come within the [Union]'s sphere of competence, the [Union] 1s also
competent to undertake commitments for putting those provisiens mto effect.

Article 3 requires that the most representative orgamzations of employers and
wortkers should be consulted on the measures to be taken to give effect to the
provisions of Convention No 170. Article 4 provides that each Member must, in the
light of mnatonal conditions and practice and in consultation with those
organizations, formulate, implement and penodically review a coherent policy on

safety in the use of chemicals at work.

Admittedly, as [Umon| law stands at present, socal poley and i particular
cooperation between both sides of mdustry are matters which fall predominantly
within the competence of the Member States.

This matter, has not, however, been withdrawn entirely from the competence of the
[Urion|. It should be noted, in particular, that, according to [Articles 154 and 155
TFEU], the Comimission 1s required to endeavour to develop the dialogue betw een
management and labour at European level.

Censequently, the queston whether mternational cormmuitments, whose purpose is
consultation with representative organizations of emplovers and workers, fall within
the competence of the Member States or of the [Union| cannot be separated from
the objective pursued by such consultation.



33 Article 5 of Convention No 170 requires that the competent authority is to have the
power, if justified on safety and health grounds, to prohibit or testrict the use of
certain hazardous chemicals, or to require advance notification and authorization
before such chemicals are used.

34 As to that, even if the competent authonty referred to in that article is an authority
of one of the Member States, the [Umon| may nevertheless assume the afore-
mentioned obligation for external purposes. Just as, for mternal purposes, the
[Unien| may provide, in an area covered by [Umon| rules, that national authonties
are to be given certain supervisory powers (see in particular Article 4 of Council
Directive 80/1107/EEC of 27 November 1980 on the protection of workers from
the risks related to exposure to chemical, physical and biological agents at wotk, OJ
1980 L 327, p. 8, cited by the Council), it may also, for external purposes, undertake
commmutments designed to ensure comphance with substantive provisions which fall
within its competence and mmply the attribution of certain supervisory powers to
national authorities.

VI

35 Fnally, as the French Govermment has observed, the substantive scope of the
Convention lies outside the scope of the association scheme for overseas countries
and territories and consequently, as the Court observed at points 61 and 62 of
Opinion 1/78, aited above, it is for the Member States, which are responsible for the
mnter- national relations of those terntones and which represent them in that regard,
to conclude the Convention in question.

VII

36 At points 34 to 36 in Ruling 1/78 [1978] ECR 2151, the Court pointed out that

when it appears that the subject-matter of an agreement or contract falls n part
within the competence of the [Umon| and m part within that of the Member States,
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it 15 important to ensure that there 1s a close association between the mstitutions of
the [Union| and the Member States both i the process of negotiation and
conclusion and m the fulfilment of the obligations entered into. This duty of
cooperation, to which attention was drawnin the context of the EAEC Treaty, must
also apply 1 the context of the [Treaty on the Functionmng of the European Union]
stice 1t results from the requirement of umty in the international representation of

the [Urion].

In this case, cooperation between the [Union| and the Member States 1s all the more
necessary in view of the fact that the former cannot, as international law stands at
present, itself conclude an ILO convention and must do so threugh the medium of

the Member States.

It 15 therefore for the [Union| mstitutions and the Member States to take all the
measutes necessary so as best to ensure such cooperation both in the procedure of
submission to the competent authority and ratification of Convention No 170 and
in the implementation of cormnmutments resulting from that Convention.

VIII

It follows from all the foregoing considerations that the conclusion of [LO
Cenvention No 170 1s a matter which falls within the joint competence of the
Member States and the [Urion].

In conclusion,

THE COURT

composed of:

gives the followmng opinion:



The conclusion of ILO Convention No 170 is a matter which falls within the
joint competence of the Member States and the [Union].

Due Kakouris Rodnguez Iglesias
President President of Chamber President of Chamber
Zuleeg Murray Manctm
President of Chamber President of Chamber Judge
Jolet Schockweiler Mottinho de Almeida
Judge Judge Judge

Grevisse Diez de Velasco

Judge Judge

Kapteyn Edward

Judge Judge

Luxembeourg, 19 March 1993,

1.-G. Giraud
Regustrar
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