JUDGMENT OF THE COURT (Fifth Chamber)
11 July 1985

Ini Case 42/84

Remia BV, a private lunited company having its registered office and place of
business in the municipality of Den Dolder (Netherlands),

F. A. de Rootiy, its director, residing in the mumicpality of Den Dolder (Netherands),

and

NV Verenigde Bedrijven Nutricia, a public limited company having its registered
office and place of business m the municipality of Zoetermeer (Netherlands),

represented by C. A. J. Crul of the Amsterdam Bar and by A. F. de Savornin Lohiman
and I. G. F. Cath, Brussels, with an address for service in Luxembourg at the
Chambers of L. H. Dupong, 14 A rue des Bains,

applicants,

Commission of the European [Union], represented by B. van der Esch, acting as
Agent, assisted by T. R. Ottervanger of the Brussels Bar, with an address for service
in Luxembourg at the offices of M. Beschel, Jean Monnet Building, Kirchberg,

defendant,
supported by
Sluyck BV, in liquidation (previous business name: Luycks Producten BV), having its
registered office at Diemen (Netherlands) and its place of business at Ede, Geldetland

(Netherlands), represented by G. Loos and C. Hambutger of the Amsterdam Bar, with
an address for service in Luxembourg at the Chambers of |. Loesch, 2 rue Goethe,

mntervener,



APPLICATION for a declaration that the Cornrmission Decision of 12 Decemnber
1983, relating to a proceeding under [Article 101 TFEU] (Official Journal 1983, L 376,
p. 22), 1s voud,

THE COURT (Fifth Chamber),

composed of: O, Due, President of Chamber, C. akouss, U. Everling, Y. Galmot
and R. Jeliet, Judges,

Advocate General: C. O. Lenz
Regstrar: |. A. Pompe, Deputy Registrar

after hearmng the Opinien of the Advocate General delivered at the sitting on 14 May
1985,

gives the following
JUDGMENT

(The account of the facts and 1ssues which 1s contained i the complete text of the
judgment is not reproduced)

Decision

1 By application lodged at the Court Registty on 16 February 1984, the
undertaking Remia BY, its director F. A. de Rooyy, and the undertaking NV
Verenigde Bedrijven Nutricia (hereinafter referred to as 'the applicants”) brought
a n action under [the fourth paragraph of Article 263 TFEU)] for a declaration
that the Comrmission Decision of 12 December 1983, relating to a proceeding
under [Article 101 TFEU] (Official Journal 1983, L 376, p. 22}, was void.

2 The public linited company NV Verenigde Bedojven Nutricia (heremnafter
referred to as "Nutneia'), whose registered office 1s in the Netherands, is a
manufacturer of health and baby foods. In 1974 it acquired two undertakings
which became its subsidianies, Renua BV (hereinafter referred to as 'Remia),
which belonged to Mr de Rootj and was prncipally a manufacturer of Rerma
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sauces, margarine and materials for the baking industry, and Luycks Producten
BV (hereinafter referred to as 'Luycks), a manufacturer of sauces under the
Luycks brand name and of condiments. From 1974 to 1976 both subsidiaries
retained their own sales divisions and continued their existing production.

In eadly 1977 Nutricia decided to review the arrangements under which its
subsidianies’ products were marketed in order to improve their profitability,
particulatly in view of the financial ditficulties experienced by Luycks. From 1977
to 1978 Luycks and Rermia kept their legal status and production unchanged but
the management of the sales divisiens of both subsidianes was modified as part
of a rationalization scheme.

In 1979 Nutmcia undertook a restructuring of its production faclities,
concentrating sauce preducton at Remia while leaving the production of pickles
and condiments with Luycks. The re-organization was undertaken partly in the
hope of making it easter to find buyers for Rermia and Luycks.

5 By an agreement of 31 August 1979 Nutricia transferred Rermia, thus
restructured, back to Mr de Roouy, its former proprietor, and the undertaking was
later re- named New Remia. That agreement is referred to as 'the sauce agreement’.
By a second agreement dated 6 June 1980 Nutricia transferred its Luycks
subsidiaty, as restructured, to the undertaking Zwd-Hollandse Conservenfabriek
(hereinafter referred to as "Zuid"), and Luycks was re-named Luycks-Zuid and then
Sluyck. Zwid is a subsidiary of the Amernican company Campbell. The agreement
of 6 June 1980 is referred to as "the pickles agreement’.

Both transfer agreements contained non-competition clauses intended to protect
the purchasers from competition from the vendor on the same market
immediately after the transfers.

By clause 5 of the sauce agreement Nutricia undertock for a pened of 10 years
not to engage directly or indirectly in the production or sale of sauces on the
Netherlands market and to guarantee Luycks's compliance with that undertaking.



9

10

11

As a transitional arrangernent, Luycks was given the right to manufacture and sell
sauces for export and even, to a very limited extent, on the Netherlands market,

but only until 1 July 1980.

Clause V (1) (f) in the pickles agreement concluded between Nutricia and Zuid
extended to Luycks-Zwid the restriction contained in clause 5 of the sauce
agreerment. Furthermore, under clause IX, Nutnaa undertock for a period of five
years not to engage 'directly or indirectly . . . in any production or sale of pickles
or condiments in European countries.'

The Campbell company let it be known to the applicants that it regarded the
non-competition clause imposed on Luycks as contrary to [Article 101 TFEU],
and this prompted them to notify the two transfer agreements to the Commission
in June and July 1981 and to request, not negative clearance, but an exemption

under [Article 101(3) TFEU].

By a decision dated 12 Decemnber 1983, the Comimussion, taking the view that the
duration and scope of the nen-competition causes mentioned above were
excessive and that the clauses constituted a restrction on competition, affected
trade between Member States and were not eligible for exemption under [Article
101(3) TFEU], refused the applicants' request for an exemption.

Those are the arcumstances in which the applicants brought this action, by which
they ask the Court to declare the contested deasion void, dedare 'that the
non-competition dause referred to in Article 1 of the decision does not infringe
[Artide 101(1) TFEU] and 1n any case not as from 1 October 1983 and thatin any
event the Commission wrongly failed to apply [Article 101(3) TFEU]', and further
declare that the deasion is wrongly addressed to Mr de Root.

The scepe of the conclusions set out in the application
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Because both the contested decision and the conclusions formulated by the
applicants were imprecise, the Court invited the applicants to clanfy the exact
scope of their conclusions and requested the Cormumissien to clarify the meaning
of Article 2 of its decision.

Having regard to the answers supplied to the Court, it appears that, first, as indeed
the applicants accepted duting the oral procedure, the Comnussion's decision is
not bemg challenged in so far as it relates specifically to the pickles agreement,
and, secondly, Article 2 of the contested decision must be understood as follows:
the non-competiion provision laid down m clause 5 of the sauce agreement
concluded on 31 August 1979 and that laid down in clause V (1) () of the pickles
agreement concluded on 6 June 1980 constitute as from 1 October 1983 an
infringement of [Article 101(1) TFEU].

Accordingly, the applicants' conclusions must be read as asking for the following

to be dedared void:

(2) The whole of Article 1 of the contested decision, which relates to the
non-competition clause contamned in the sauce agreement in so far as it

covers the peried after 1 October 1983; -

(b) Article 2 of the contested decision, only in so far as 1t relates to the extension
of the non-competition clause in the sauce agreement to Zud and agam only
as regards the period after 1 October 1983;

{c) Article 3 of the contested deasion in so far as it refuses an exernption under
for the non-competition clause in the sauce agreement and in so far as it
refuses a similar exermption for the extension of that non-competition clause

to Zud;

{(d) Article 4 of the contested decision m the same respects as those mentioned
above;

e) Article 5 of the deaision, only in so far as it names Mr de Rooij as one of its
s ]
addressees.
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The nature of the submissions relied on by the applicants and the objection made
against them by the Commission

The Comimussion argues that the applicants have not put forward any subrmission
to the effect that it has mfringed [Article 101(1) TFEU] and that mstead they
made the mustake of basing their arguments on the contention that it failed to
give an adequate statement of the reasons on which the decision was based. The
Cornmussion reasens that because of this mustake of law m the grounds relied on
the applicants' arguments cannot be entertained or even exarnined.

It should be remermbered that in order to be capable of being examined by the
Court submussions must be set out in the application with sufficient preasion for
it to be possible to ascertain whether they come within the grounds of action
enumerated in [Article 263 TFEU]. In the crcumstances of this case it 1s
sufficiently dear from the application that the applicants wished to contend that
both in applying [Article 101(1) TFEU] and in refusing an exemption under
[Article 101(3) TFEU] the Comurussion founded its decision en reasens which
were both inadequate and based on incorrect findings of fact and wrongly
appraised the facts of the case. It follows that the objection raised by the

Commussion must be dismissed.

The application of [Article 101(1) TFEU]

It should be stated at the outset that the Comumission has nghtly submutted -and
the applicants have not contradicted it on that point - that the fact that non-
competition clauses are included in an agreernent for the sale of an undertaking 1s
not of itself sutficient to remove such clauses from the scope of [Artidle 101(1)

TFEU].

In order to deterrnine whether or not such clauses come within the prohibition
mn [Article 101(1) TFEU], it is necessary to examine what would be the state of
competition if those clauses did not exist.
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competitors after the transfer, 1t is clear that the agreement for the transfer of the
undertaking could not be given effect. The vendor, with his particularly detailed
knowledge of the transferred undertaking, would still be in a position to win back
his former custorners ummediately after the transfer and thereby drive the
undertaking out of business. Agaimnst that background non-competition clauses
mncorporated m an agreement for the transfer of an undertaking in principle have
the merit of ensuring that the transter has the etfect intended. By virtue of that
very fact they contribute to the promotion of competition because they lead to
an increase in the number of undertakings in the market i question.

Nevertheless, in order to have that beneficial effect on competition, such clauses
must be necessary to the transfer of the undertaking concerned and their duration
and scope must be strictly linuted to that purpose. The Comimission was therefore
oght in holding that where those conditions are satisfied such clauses are free of

the prelubition laid down m [Article 101(1) TFEU].

However, without denying the basic principle of that reasoning, the applicants
challenge the way 1n which it has been applied to their case on the ground, first,
that the non-competition dause contained in the sauce agreernent does not affect
trade between Member States withun the meaning of [Articdle 101(1) TFEU], and,
secondly, that in view of the special circumstances surrounding the transfer at
1ssue the Commission did not provide an adequate statement of the grounds for
its decision and wrongly assessed the facts i limiting to four years the permissible
duration of the non-competition clause incuded in the transfer agreernent.

Talang first the condition with regard to the effect on trade between Member
States, the Court would pomnt cut that, as it has consistently held, in order that an
agreement between undertakings may affect trade between Member States it must
be possible to foresee with a sufficient degree of probability on the basis of a set
of objective factors of law or fact that it may have an influence, direct or mdirect,
actual or potential, on the pattern of trade between Member States, such as might
prejudice the realization of the aun of a single market in all the Member States.
The Court has also held (judgment of 17 October 1972 in Case 8/72,
Cementhandelaren, [1972] ECR 977) that an agreement or practice restricting
competition and extending over the whole territory of a Member State by its very
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nature has the effect of reinforang the compartmentalization of markets on a
naticnal basts, thereby holding up the economic interpenetration which the Treaty
1s intended to bring about.

In this case it should be pointed out that the non-competition clause at issue
covers the entire territory of the Nethetlands. Furthermore, the terms of clause 5
of the sauce agreement under which Nutricia, Luycks and subsequently Zuid are
prohibited from engaging directly or mdirectly in the production or sale of sauces
on the Nether lands market do not merely affect the national production of sauces
but alse have the effect of prohibiting those undertakings from selling sauces
previously imported from other Member States. Finally, 1t 1s not derued that
Remia has the largest individual share in the Netherlands market in the sauces in
question.

It must therefore be concluded that the Comimission cotrectly assessed the facts
of the case i finding that the clause at 1ssue was likely to affect trade between
Mermber States within the meaning of [Article 101(1) TFEU].

On the second pomt, namely the limitation of the non-competition clause to four
vears, the applicants contend first that the statement of the reasons for the
contested deaision is inadequate and secondly that it contains errors of fact and
1s based on an erroneous assessment of the facts of the case as a whole.

With regard to the staternent of the reasons for the contested decision it must be
pomnted cut that, as the Court has consistently held, and as it made clear, as
regards the field of competition, most recently i its judgment of 17 January 1984
in Joined Cases 43 and 63/82 (I'BU'B and 1"BBB v Commrission, [1984] ECR 19),
although under [Artide 296 TFEU] the Commission 1s required to state the
factual matters justifying the adoption of a decision, together with the legal
constderations which have led to 1ts adopting it, the article does not requuire the
Commmission to discuss all the matters of fact and of law which may have been
dealt with during the admuinistrative proceedings. The staternent of the reasons
on which a decision adversely affecting a person is based must allow the Court to
exercise its power of review as to the legality of the decision and must provide
the person concerned with the mformation necessary to enable him to decide
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whether or not the decision 1s well founded.

It 1s clear from the contested decsion alene that the respective financial and
commercial positions of the parties concerned were examined by the Commission
in paragraphs 4, 5 and 32 of the decision, that the argument based on the brand
recogrition of the Luycks trademark was sufficiently dealt with in paragraphs 8
and 12, and that the argument based on the issue of the transfer of the Luycks
sales force was given adequate consideration in the decision, particulady m
paragraphs 11 and 31. That statement of the reasons for the decision provided
the applicants with all the information necessary to enable them to decide whether
or not the decision was well founded, made 1t possible for them to present
sufficiently detailed argurments on that peint to the Court and put the Court itsell
in a position fully to exercise its power of review as to the legality of the decision.
That being the case, the submission based on an inadequate statement of the
reasons for the contested decision as regards the application of [Article 101(1)
TFEU] must be rejected.

In connection with their subnussion that the contested decision 1s based on errors
of fact and on a mistaken assessment of the facts of the case as a whole, the
applicants complain specifically that the Cormrmission failed sufliciently to take
mnto consideration three factors which were wholly specific to the transfer atissue:
first, Remia' s adverse financial position at the time when it was taken over and
the relative strengths of Remia on the one hand and Nutriaa and the Campbell
subsidiary Zuid on the other; secendly, the fact that the Luycks tradernark was
not assigned absolutely at the time of the takeover but enly for a period of two
years, during which ti me Luycks continued its activities in the same sector, using
the same trademark for other products; lastly, the fact that the Luycks sales force,
which had extensive knowledge of the market for sauces, was not taken over by
Rermia at the time of the transfer but instead remained with Luycks and was then
absorbed by the Campbell group, which thereby becarne a potentially dangerous
competitor for Rermia. From that the applicants draw the conclusion that the 10
vear petriod for which the non-competition dause was to run was not excessive in
their case because it compnsed two years in which the transition was to be
completed and recognition under anew trademark gained, followed by eight years
in which to win custormner loyalty and to aveid a new penetration of the market by
the vendor.
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Against that the Comurussion and Sluyck BV, the mtervener, take the view that a
pericd of four years consisting of two years in which to mtroduce a new trade-
mark and two years to win customer loyalty for it was in any event amply
sufficient in the case in point. Motreover, the parties themselves mitially agreed
on that perod.

The Comrmussion states that it took into consideration all the above-mentioned
criteria in its decision and carefully exarnined all the specific arcumnstances of the
case before coming to the conclusion that the 10 year term of the prohibition eon
competition finally agreed upon between the parties was clearly excessive and
that only a duration of four years was chjectively justitied.

It pomts cut in addition that no special legal significance should be attached to
the financial situation of the parties to the transfer because an agreernent wlhich
restricts competition cannot escape the prohibitien in [Article 101(1) TFEU]
merely because it enables an undertaking to survive. According to the
Commmussion that fact should be reflected sclely by an adjustment to the purchase
price and not by an extension of the non-competition clause.

The Commussion goes on to add that in view of the fact that Rermia needed only
to be given the opportunity to consclidate already existing business relations with
custorners on a market from which Luycks and Campbell were excluded by a
four- year prohibition on sales of Luycks sauces, a non-competition clause
limited to four years was amply sufficient to enable Rerma to establish itself
effectively on the market provided only that it adopted an actively competitive
stance, which 1t did not do.

Finally, the Commission argues that the sales force, which was moved to Rermia
at the time of the transfer, had considerable experience in the sauce marketing
sector and had four years in which to mtroduce a new Remia trademark without
bemng hampered by Nutricia or Luycks. Since the sector concerned did not
mnvolve high technology and there were no long-term delivery contracts a four-
year peried was amply sufficient. Furthermore, if a certamn amount of goodwill
was to be attributed to the sales stafl who were not transferred, that fact should
again, in the Commission's view, have been reflected in the purchase prce agreed



at the tume of the transfer and should not have caused the duration of the non-
competition clause to be prolonged.

34 Althcough as a general rule the Court undertakes a comprehensive review of the
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question whether or not the conditions for the application of [Article 101(1)
TFEU] are met, it 1s clear that in determining the permissible duration of a non-
competition clause incorporated in an agreement for the transfer of an undertaking
the Commussion has to appraise complex economic matters. The Court must
therefore lirnit its review of such an appraisal to venfying whether the relevant
procedural rules have been complied with, whether the staternent of the reasons
for the decision is adequate, whether the facts have been accurately stated and
whether there has been any manifest error of appraisal or a misuse of powers.

In this instance the applicants have contined themselves to contending that the
lirmitation of the duration of the non-competition clause to four years 1s based on
a number of incorrect findings of fact and, essentially, on the Commission's
mncorrect appraisal of the specific circumstances of the case.

It cannot be inferred either from the documents before the Court or from the oral
argurnent presented to 1t that by setting at four years the period beyond which the
non-competition clause contained i the sauce agreement came within the
prohibitien laid down in [Articde 101{1) TFEU], the Comumission based its
decision on incorrect findings of fact or committed a mamfest error in its appraisal
of the facts of the case as a whole.

The applicability of [Article 101(3) TFELU]

The applicants argue in substance that the Comrmission wrongly refused the
exemnption they had requested under [Article 101(3) TFEU]. The Comrmussion did
not provide an adequate statement of the reasons forits deasion and failed to give
due weight to the special features of the transfer of Rerma and the need to include
anon-competition clause in the terms of that transter.



38 Before examiming the arguments of the parties on that point, it should be pomnted
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out that an agreement which proves te be contrary to the provisions of [Article
101(1) TFEU] may be exernpted under [Article 101(3) TFEU] only if it satisfies the

following conditions:

It must contobute to unproving the production or distabution of goods or to
promoting technical or econemic progress;

It must allow consumers a fair share of the resulting benefit;

[t must not impose on the undertakings concerned restrictions which are not
mndispensable to the attainment of its objectives;

It must not afford such undertakings the possibility of eliminating competition
in respect of a substantial part of the products 1 question.

The applicants maintained, both in their notification and in the course of the
administrative procedure, that the transfer contnbuted to improving production
and promoting technical progress in the sauce sector. They added that the under-
taking was more soundly based as a result, that Rermia's know-how in the sauce
sector had been preserved and that the jobs safeguarded by the transaction was to
be regarded as a contribution to the promotion of economic progress. Consumers
denved an unmediate advantage from this, in particular by virtue of the continuity
in the supply to the market of preducts under a tradernark which was familiar to
thermn. Finally, with regard to the conditien that the agreement should not eliminate
competition i tespect of a substantial part of the products in question, the
applicants argued in the course of the admunistrative procedure that the market for
sauces at the time of the restructuring of Nutriaa was characterized by the
presence of alarge number of competitors. For that reason they took the view that
the two non-competition clauses were not in any way conducive to the elimination
of competition in respect of a substantial part of the prod ucts in question but
were indispensable to the attainment of the objectives of the transfer agreement.
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As regards the submission to the effect that the contested decision does not
contain a sufficient statement of the reasons for the refusal of the request for an
exemption under [Article 101(3) TFEU], 1t sheuld be pointed out that although at
first sight the reascns which the contested decasion gives, in paragraph 41, for the
refusal of an exemption under [Article 101(3) TFEU] may appear somewhat brief,
they should be set mn the broad context of the contested decision which contains
several other paragraphs that deal directly with the arguments put forward by the
applicants in support of their request for an exemption under [Artide 101(3)
TFEU].

For example, paragraphs 7 and 31 of the contested deasion point out that the
products concerned, namely sauces, are not difficult to manufacture, that the
technology 1s well known, and that there 1s no high technology involved. That
reasoning 15 a sufficient answer to the argument based on the promotion of
techrucal progress said to have been brought about by the transter of Rermia.

In connection with the argument to the effect that the survival of the undertaking
and the preservation of jobs are only possible if the non-competition clause
applies for a period of 10 years, it must mdeed be ad mitted that, as the Court held
in its judgment of 25 October 1977 in Case 26/76 (Metrs, [1977] ECR 1875), the
provision of employment comes within the framewotk of the objectives to which
reference may be had pursuant to [Article 101(3) TFEU] because 1t improves the
general condittions of production, espedally when market conditions are
unfavourable. However, the Commission gave an adequate answer to the
applicants' arguments in the contested decision, particularly in paragraph 31 in
which 1t explains the specific reasons for which it considered a period of four years
to be sufficient to enable Remia to secure its position in the market against
competition from Luycks. Furthermore, and irrespective of this, the Commission
stated in paragraph 27 thatif, despite having been protected by a non-competition
clause for the mmimum necessary period, an undertaking proves to be no longer
viable, that fact is not sufficient to justify an extension of the duration of that
clause.

Finally, paragraph 6 of the contested decision describes with sufticient precision
and, moreover, 1 terms similar to those used by the applicants during the



administrative procedure, the structure of the sauce market in the European
[Union]| at the time of the transfer.

44 That being the case, and having regard to the scope of the duty to state reasons as
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set out above, it 1s clear that the contested decision contains a sufficient answer
to the arguments put forward by the applicants in support of their request for an
exemption under [Article 101(3) TFEU] and allows the Court fully to exercise its
power of review with regard to the legality of the decision.

As regards the submussion alleging that the contested deasion contains a
mustaken appraisal of the facts of the case in so far as it refuses a request for an
exemnption under [Article 101(3) TFEU], it should be cbserved that, as the Court
held in its judgment of 17 January 1984 in Joined Cases 43 and 63/82 (cited
above), where an exemption 1s being applied for under [Article 101(3) TFEU] 1t
15 in the first place for the undertakings concerned to present to the Commission
the evidence intended to establish the economuc justification for an exemption.

In answer to the applicants’ arguments set out above, the Commission disputes
the existence of any mncrease in know-how or improvement in the production or
distribution of sauces. Morteover, it states that the fact that an agreement
prohibited by [Article 101{1) TFEU] enables an undertaking, which would not be
viable in conditions of free competition, to survive is not one of the cases in which
[Article 101(3) TFEU] prowvides for an exemption. Finally it poimnts out that the
continuance of the non-competition clause atissue beyond the perrmussible penod
of four years imposes on the undertakings concerned restrictions on competition
which are not indispensable to the attainment of the objectives of the transter
agreement.

Itis clear from all the documents before the Court and from the oral argument
presented to it that the applicants have not succeeded in establishing that the
continuance of the non-competition clause beyond a peniod of four years was of
such a nature as to contribute to an mnprovement in the production or
distribution of the products concerned or to the promotion of technical or
econormuc progress, and it 1s equally clear that they have not provided evidence
enablingit to be established that the continuance of that non-competition clause
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did not umpose on the undertakings concerned restrictions on competition going
beyond what was indispensable to the attamment of the objectives of the transter
agreement.

It has therefore not been established, having regard to the discretion which the
Commussion enjoys i this matter, that the contested decision 1s based on an
mnaccurate statement of reasons or an erronecus appraisal.

The conclusions in the application claiming that Article 5 of the contested decision
should be dedared void in so far as it names Mr de Rootj as an addressee of the
decision

The applicants contend that for the purposes of the application of [Article 101
TFEU] ot of Regulation No 17 of 6 February 1962, the only relevant undertaking
1s Rerrua and net Mr de Root himnself, either in his private capacity or in his capacity
as a signatory to the agreement in cornpliance with a pu rely formal requiremnent of

Netherlands law.

That argument cannot be accepted. As the Cornmuission rightly points cut, Mr de
Root)was a contracting party to the sauce agreement, which grants him, particularly
in clauses 5 and 7, nights peculiar to him and distinct from those of Re 1 a.
Furthermore, in the notification addressed to the Comrmission on 1 July 1981 with
a view to obtamng an exemption under [Article 101({3) TFEU], Mr de Rooij 1s
referred to by the applicants themselves as an undertaking wluch 1s a party te the
agreement on the same footing as Nutricia. [t must therefore be inferred that Mr
de Root played a part m his own right both in the conclusion of the transfer
agreement and as a signatory of the non-competition dause and that that justified
his being made an addressee of the contested deasion. The conclusions mentioned
above must therefore be rejected.

It follows from all of the foregoing that the application must be dismissed in 1ts
entirety.

Costs

Under Article 69 (2) of the Rules of Procedure the unsuccessful party 1s required



to bear the costs if they have been asked for in the successful party's pleadings. As
the applicants have failed in their submissions, they must be ordered to bear the
costs, mcluding those of the party intervening on the side of the defendant.

On those grounds,

THE COURT (Fifth
Charnber)

hereby:
(1) Dismisses the application;
(2) Orders the applicants to pay the costs, including those of the intervener.

Due Kakourts

Everling Galmot Joliet

Delivered i open court n Luxembourg on 11 July 1985.

P. Hein O. Due

President of the Fifth
Chamber

Registrar
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