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JUDGMENT

Decision

By an application lodged at the Court Registry on 24 January 1983 the Eurcpean
Parliament brought an action under the first paragraph of [Article 265 TFEU] for
a declaration that the Council has infringed the [TFEU], in particular [Article 3
TEU], [Articles 58, 90, 91 and 100 TFEU] therecf, by failing to introduce a
common policy for transportand in particular to lay down the framework of such
a pelicy i a binding manner and further by failing to reach a deasion on 16

specified proposals submitted by the Comunissicn in relation to transport.

The commen transport policy is included among the activities i which the
[Union] must engage according to [Article 3 TEU] in order to establish a common
market and progressively approximate the economic pchaes of the Member
States. [t 1s the subject of Title [VI] of Part [Three| of the Treaty, namely the part
concerned with the "Policies and Internal Actions of the Union'. The first article
under that title, [Article 90 TFEU], lays down that the objectives of the Treaty are
to be pursued in the transport sector 'within the framework of a common
transport policy’. [Article 91(1) TFEU] provides that for the purpose of
implementing [Article 90 TFEU] the Council must lay down, on a proposal from
the Commussion and after consulting the Economic and Soaal Committee and
the Eurcpean Patliament:

(a) common rules applicable to international transport to or from the territory of
a Member State or passing across the territery of one or more Member States;

(b} the conditions under which non-resident carriers may operate transport
services within a Member State;



(c) any other appropriate provisions.'

Artide 75(2) [tepealed] states that the prowvisions referred to in (a) and (b) of
paragraph 1 are to be laid down dunng the transitional period.

A. Background to the proceedings

The applicant observes that as eatly as 1968, at the approach of the end of the
transitional period laid down in the EEC Treaty, it adopted a resclution on the
state of the common transport policy (Jeurnal Officiel C 10, p. 8), in which after
referring to a previcus resolution on the delay which had occurred i the
implementation .of the common transport policy it emphasized 'its express
mtention of having a transport policy defined and mmplemented without delay
since itis a vital factorin the common market'. Two years later, in 1970, it adopted
a stmilar resclution Jowrnal Officiel C 40, p. 27) in which it agam drew attention to
the delay in the matter and called upon the Counal to fix a working programme

containng a precise timetable of the deasions to be taken.

When its opinion on a communication from the Commission to the Council in
October 1973 on the development of the commeoen transport policy was sought,
the Pathament adopted a Resolution on 25 September 1974 on the principles of
the common transport policy (Official Journal C 127, p. 24). In the Resolutions of
16 January 1979 (Offical Journal C 39, p. 16) and 3 March 1982 (Official Journal
C 87, p. 42) the Patliament repeated 1ts demand that the Council should mtreduce
without delay a coherent common policy in the transport sector.

After observing that there was still no commen policy as required by the Treaty,
the Eurcopean Parliament fmally adopted on 16 September 1982 a resolution on
the institution of proceedings against the Coundil of the European [Union| for
tailure to act in the field of transport policy (Official Journal C 267, p. 62). The
resolution noted that only mumimal measures of transport peolicy which failed



entirely to meet the requiremnents of the common market had been adopted, so
that the provisions of [Article 3 TEU] and [Articles 90 to 100 TFEU] had not been
complied with. The resolution also noted that 'the Council has not reached a
deasion on a large number of Comimission proposals on which the European
Padiarment long ago adopted a favourable opinion'.

In the same Resolution of 16 September 1982 the Parhament instructed its
President to bring an action agamst the Counal pursuant to the first paragraph of
[Article 265 TFEU] after calling upon the Counci to act pursuant to the second
paragraph of that article. In a letter dated 21 September 1982 the President of the
Parliament informed the Council of the Pariament's intention to bring a n action
against the Counal for tailing to lay down pursuant to [Article 3 TEU], [Articles 58
and 90 TFEU] the framework of a common transport policy within which the
obijectives of the Treaty mightbe pursued and to take the decisions prowvided for in
[Articles 91 to 100 TFEU] in order to implement [Articles 58 and 90 TFEU].

The letter of 21 September 1982 called upon the Councd to take a number of
steps, 1 particular:

— to Iix the framework of a common transport policy pursuant to [Article 3 TEU]
and [Article 90 TFEU];

— to mtroduce freedom to provide services m the field of transport as provided
for mn [Article 58 TFEU] and for that purpese to apply the provisions of
[Articles 90 to 100 TFEU]

—  to take without delay the decisions which ought to have been taken before the
end of the transitional period and m particular those provided for in [Article

91(1)(a) and (b)];
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— to adopt all necessary provisions for the pursuit of the objectives of the Treaty

within the framework of a common transport policy pursuant to [Article
91(1){d) TFEU];

—  to deal without delay with a number of speafied proposals of the Commission

on which the Pariament had already given its opion.

The President of the Counal replied by letter dated 22 November 1982, In the
letter the Counal, 'without expressing an opinion at this stage on the lepal aspects’
referred to by the President of the Parhiament but 'in keeping with the spirit of its
good relations with the European Pacliarmnent, submitted a report to enable the
Parliament to acquaint itself with "the Council's assessment, at the present stage, of
the development of the common transport policy'. The Council added that it
shared the Parliament's concemn to see that policy implemented, that it had already
adopted in various transport sectors a series of deasions representing sigruficant
steps towards the implementation of a common transport policy, but that it was
nevertheless aware that in spite of the progress achieved the common transport
policy required further action.

In a note enclesed with that letter the Council supplied a list of 71 Council
measures adopted in the tield of transport and a commentary on the stage
reached in the consideration of each of the Commuission's proposals referred to
in the letter from the President of the Parliament.

10 After the Council's reply had been considered by the competent Pacliamentary

commuttees as provided for in the Resolution of 16 September 1982 the
President of the European Pathament took the view that the reply did not
constitute a 'definition of postion' for the purposes of the second paragraph of
[Article 265 TFEU]. He therefore decided to bring the present action.

11 The Commission intervened m the proceedings 1 support of the European

Parliament and the Kingdom of the Netherlands mtervened in support of the
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Council.

B. Adumisshility of the action

The Counci objects that the action 1s inadmissible on two grounds: the first 1s
based on the applicant’s alleged lack of capacity to bong proceedings and the
second 15 that the conditions laid down mn [Article 265 TFEU] relating to steps to
be taken prior to bringing an action have not been complied with.

1. Capacity to brng proceedings

The Council explams first of all that i its opinion the present action 1s to be seen
as part of the Parlament’s efforts to increase its influence in the deasion-making
process within the [Umnion|. Those efforts, although legitimate, should not seek to
exploit the action for falure to act provided for by [Article 265 TFEU] since
collaboration between the [Urnion] institutions 1s not governed by that prowvision.
The political aims of the Parhament must be pursued by other means.

In the light of that the Councdil, while recognizing that [Article 265 TFEU] gives a
oght of action m respect of omissions of the Councl and Comumnission to
Member States and 'the other institutions of the [Urion]', enquires whether the
nght of review conferred on the Parliament by the Treaty 1s not exhausted by the
powers provided for in [Artide 14(1) and the first sentence of (2) TEU], [Articles
233 and 234 TFEU], which govern the ways in which the Parhament may exercise
mfluence on the activittes of the Commussion and the Council. If so, the
Parliarnent can have no nght of review over the Council which may be exercised
by means of an action for failure to act.

The Councid adds that upon a systematic mterpretation of the Treaty the

Parliament has no capacity to bring proceedings. The Parhament has no right of
action under [Articdle 263 TFEU], which enables a review of the legality of
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measures of the Counal and Comumnission to be obtained by mea ns of an action
for annulment. In so far as the Treaty deprives the Parliament of the nght to
review the legality of measures of the two institutions 1t would be illogical to allow
it a oght of action in the case of unlawful fallure by one of those mstitutions to
act. Accordingly, only through an express attonbution of powers would it have
been possible to confer on the Parhament a right to bring an action for failure to
act.

The European Parliament and the Cornrmussion contest that argument on the
basts of the actual wording of [Artcle 265 TFEU], which m their view does not
lend itself to any interpretaton which would prevent the Parhiament from
bringing an action for falure to act Both mstitutions also consider that
recognition of such a power 1s in no way incompatble with the division of

powers provided for by the Treaty.

The Courtwould emphasize that the first paragraph of [Article 265 TFEU], as the
Counal has recognized, expressly gives a right of action for failure to act against
the Council and Commission infer afia to 'the other institutions of the [Union]". Tt
thus gives the same right of action to all the [Umon| institutions. It 1s not possible
to restrict the exercise of that right by one of them without adversely affecting its
status as an mstitution under the Treaty, in particular [Article 13(1) TEU].

The fact that the European Pariament is at the same tune the [Union] mnstitution
whose task 15 to exerase a political review of the activities of the Commission,
and to a certain extent those of the Coundl, is not capable of affecting the

mterpretation of the provisions of the Treaty on the nghts of action of the
mstitutions.

Accordingly the [irst objection of madmissibility must be rejected.

2. 'The conditions governing the procedure prior to the action
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The Council considers that the conditions governing the procedure prior to an
action which are laid down in [Article 265 TFEU] have not been compled with.
In the first place the Council was not 'called upon to act, withun the meaning of
[Artcle 265 TFEU], by the letter from the President of the European Parliarnent
of 21 September 1982, and in the second place *the Council 'defined its position’
with regard to that letter for the purposes of [Article 265 TFEU] by supplying the
Parliarnent with a full report on its activities with regard to the cornmon transport

policy referred to in the aforementioned letter of 21 September 1982.

On the first 1ssue the Councl mamtains that the letter from the President of the
Parliament was not regarded at the time as calling upon it to act within the
meaning of [Article 265 TFEU]. The Council's reply shows that the
correspondence between the two institutions represented 1 the Counal's view a
contribution to the pohitical dialogue and not the first step in proceedings. It1s for
that reason that the Counal gave the Parliament all the mformation necessary to
show how the Council envisaged the future development of the common

transport policy.

On the second issue the Coundil points out that what constitutes a "defimtion of
position’ for the purposes of [Article 265 TFEU] depends upon the nature of the
omission with which the mstitution m question is charged. Where the institution 1s
required to take a decision without having the least discretion it is difficult to
imagine that a detinition of position which ditfered from the measure required
could make an action madmussible. If, on the other hand, the Treaty gives the
mstitutien a wide discretion, as in the present case, the situation 1s different: a
reply from the institution in question setting out the state of progress and showing
why the mstitution has not yet acted and the way in which it intends to proceed

suffices in such a situation to establish that there 1s no failure for the purposes of
[Article 265 TFEU] and that consequently the action 1s madmissible.

The Parliament and the Commission take the view that the letter from the
President of the Parhament of 21 September 1982 set out with sufficient clanty
the measures called for by the Padiament pursuant to the second paragraph of
[Article 265 TFEU] and that the reply from the President of the Council of 22

November 1982 did not define the Council's position on any of those measures,

so that the Parhament's charge that the Councl had failed to act was left
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unanswered.

The Court 1s of the opiuen that the conditions laid down by the second
paragraph of [Article 265 TFEU] were satished m the present case. After
expressly referring to that provision the Parliament clearly stated m the letter from
its President that it was calling upon the Council to act pursuant to [Article 265
TFEU] and appended a list of actions which m its opmion ought to be
undertaken by the Coundil to remedy its falure.

The Council's reply, on the other hand, was confined to setting out what action 1t
had already taken in relation to transport without commenting 'on the legal
aspects’ of the correspondence imtiated by the Parliament. The reply neither
denied nor confirmed the alleged failure to act nor gave any indication of the
Council's views as to the measures which, according to the Parliament, remained
to be taken. Such a reply cannot be regarded as a definition of position withm the
meaning of the second paragraph of [Article 265 TFEU].

Moreover, the Court considers that in the present case the Council's observations
in relation to its discretion m mmplementing the common transpott policy are not
germane to the question whether the specific conditions in [Article 265 TFEU]
were complied with. They relate to the more general issue of whether the absence
of a common transport policy can amount to a failure to act tor the purposes of
that proviston, an 1ssue which will be considered subsequently in this judgment.

It follows that the second objection of madmissibility must also be rejected.

C. The subject-matter of the action

In its defence the Counal criicizes the Parlament for having faled to address
the key 1ssue in the case, namely whether the word "act’ in [Article 265 TTEU]
may be interpreted as mcluding the introduction of a commen transport policy.
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The Council explains that the policy concerns an extrernely complex subject with
numerous aspects, such as mfrastructure, prices, conditions of transport, freedom
of establishment and freedom to provide services, sccial problems, competition
and so forth. Accordingly a commeon pelicy in this sector, which must cover not
only road traffic but also inland navigation and railways, cannot be introduced by
a single dectsion: it must be built up progressively by means of speaific rules.

The Council submits that the procedure provided for in [Article 265 TFEU] was
designed for cases where the institution in question has a legal obligation to adopt
a spealic legal measure and that 1t is an mappropuoate mnstrument for resclving
cases involving the introduction of a whole system of measures within the
framewotk of a complex legislative process. Should the Court find that an
institution has, in breach of the Treaty, faled 'to act, the mstitution is required
under [Article 266 TFEU] 'to take the ... measures' necessary to comply with the
judgment of the Court. The applicant, however, has failed to speafy the precise

measures which it complams the Council has not adopted.

The European Patlament concedes that a common transport policy wil
probably not be adopted at a stroke but must be achieved by means of
successive measures which will have to be harmomnized nfer se within a single
coherent systern. It is obvious, however, that it is necessary 'to act' one way or
another to brng the requsite set of measures mto beng in accordance with a
pre-determined plan.

In the view of the Commussion, which supports the Parliament on this issue,
the Treaty imposes a general obligation to introduce a common transport policy
requiring first of all a defirution, in accordance with the general amms of the
Treaty, of the principles of a commeon transport policy, which will serve as the
essential basis for the adoptien of mmplementing measures. The adoption of
sporadic measures not covermg essential areas of a common pohcy 1s not
sufficient to meet that requirernent. The Comumission considers that whatever
latitude is given by the Treaty to the Councdil for determining the nature of the
measures to be taken in the framework which it chooses and the order in which
those measures are taken, the obligation to act imposed by [Artides 90 and 91
TFEU], as well as by [Article 3 TEU], 15 sufficently precise to be the subject, m
the event of failure to comply with it, of an action for falure to act under

[Article 265 TFEU].



32 The Parlament and the Commission add that in any event [Article 91 TFEU]
prescobes a very precse time-limit for the measures to be taken m areas which
the Treaty obvicusly considers to be essential, since the commeon rules
applicable to inter- national transport and the conditions under which non-
resident carriers may operate transport services within a Member State were to
be adopted dunng the transitional period, that 1s to say, before the end of 1969,
Both mstitutions point cut that the two areas i question are closely connected
with the freedom to provide services, which the Treaty requuires, in prinaiple, to
be established before the end of the transitonal peried, although in the case of
transport that freedom is subject, according to [Artcle 58 TFEU], to the
establishment of a common policy.

33 The Court notes that the Parliament has made two separate claims: one
concerning the failure to introduce a comimon transport policy and in particular to
lay down its framework, and the other concerning the Counal's failure to act on
16 proposals relating to transport which the Commission had submitted to it.
Only the first claim raises the question whether the terms of [Article 265 TFEU],
and its place in the system of legal remedies provided by the Treaty, permit the
Courtto tnd that there has been a breach of the Treaty in the form of a failure to

act.

34 Although the wording of [Artidle 265 TFEU], espeaally m the Geoman and
Dutch versions, seems to call for an mterpretation which presupposes the
existence of a fallure to adopt the specific measure, that argument 1s not
conclusive. In the first place, the other language versions are so worded as to
allow the mclusion of a less clearly circumscrbed failure; in the second place the
purpose of [Article 265 TFEU] would be frustrated it an applicant were not able
to refer to the Court an institution's failure to adopt several deasions, or a series
of decistons, where the adoption of such deasions 1s an obligation which the
Treaty imposes on that institution,

35 In those crcumstances the issue raised by the Counal 1is, in essence, whether in
the present case the Huropean Parhament, in describing in its first claim the
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measures which it complains the Counal has failled to take, has dene so with a
degree of precsion which would make 1t possible for the Counal to comply,
pursuant to [Article 266 TFEU], with a judgment of the Court allowing that

claim.

Such a degree of precsion is particulatly required m view of the fact that in the
systern of legal remedies provided for by the Treaty there 1s a close relationship
between the right of action given m [Article 263 TFEU], which allows unlaw ful
measures of the Council and Commuission to be declared void, and that based on
[Article 265 TFEU], wlhich may lead to a finding that the failure by the Council or
Commission to adopt certain measures s contrary to the Treaty. In view of that
relationship it must be concluded that in both cases the measures which are the
subject of the action must be sulficiently defined to allow the Court to determine
whether their adoption, or the failure to adopt them, 1s law ful.

It follows that the Parliament's first claim, even if it is substantiated, can be
upheld only m so faras the absence of a common transport policy with which the
Council 1s charged s due to falure to take measures the scope of wlhich can be
sufficiently defined for them to be identified individualy and adopted in
complance with the Court's judgment pursuant to [Article 266 TFEU]. It is
therefore necessary to consider the arguments of the parties as to whether there 1s
or is not a common transport policy.

D. The first claim: the failure fo introduce a common fransport policy

1. The commeon transport policy i general

The European Pariament recognizes that the Treaty leaves the Council a wide
discretion with regard to the substance of the common transport policy. That
discretion 1s, however, restricted m two respects: in the first place it does not
perrmut the Council to remain inactive beyond the expiry of the periods laid down
by the Treaty, in particular thatin Article 75 (Z) [repealed]; in the second place the

Counal 1s required to fix a common framework consisting of a coherent set of
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principles capable of embracng all the complex economic factors inherent m the
transport sector. Those principles must govern the various specific measures
which are needed to give effect to the general principles of the Treaty m this

sector.

Given that situation, the basic principles which the Counal cught to have
adopted, according to the Patliament, should at least pursue certam ains and
cover certain areas. The very nature of a commeon transport policy implies the
need to ensure that certam auns are pursued, especially with a view to bonging
about liberalization of transport and faclitating international traffic. The relevant
principles must also indicate the areas to be covered by the system of rules which
1s to be established; in view of the economic situation in the transport sector the
areas of action should above all cover competiion between ral and road
transport and restrictions on capaaty in transport by mland waterway and road
transport.

The Comumnission points out that there are serious lacunae in all areas of transport
policy notwithstanding the numerous proposals which it has subrmitted to the
Counal over a pericd of more than twenty years. It refers m particular to the
madequacy of the measures adopted on the carrage of goods by road, where
restricions on capacity are generally fixed by means of bilateral agreements
between. Member States on the basis of very diverse critenia which often prevent
the best use being made of existing capacity because so many return journeys are
made unladen, and where, moreover, transport within each .of the Member
States 1s restricted to undertakings established in the territory of that Member
State. Finally, the considerable number of border chedks continues to impede
mnternational transport.

In that connection the Commmuission refers to the unsatisfactory situation of the
accounts of railways and their relations with the State, the large structural over-
capacity in transport by mland waterway which is aggravated by the absence of
coordinated measures for laying up vessels, the lack of progress m mplementing
measures relating to infrastructure of mterest to the [Umon] and the lack of
coordination of the national measures relating to infrastructure, and, finally, the
almost total absence of [Union] action in relation to sea and air transport.



42

43

44

45

The Council does not deny the existence of the lacunae described by the
Commission. However, it adduces a number of arguments seckimg to show that
those lacunae cannot be regarded as a failure to act for the purposes of [Article
265 TFEU]. It refers in particular te the discretion which it enjoys with regard to
the mmplementation of the commoeon transport policy, and the objective ditficulties
of a geographical, economic and social nature which prevent more rapid progress.
In addition the Council refers to the problem posed by the special position of the
ralways in transport and the speaal role played by the Member States in the
Coundil's decision-making process in the field of transport.

The Council refers to the action which it has already undertaken on the subject,
particulars of which it supplied to the Parhiarnent in a letter from the President of
the Council of 22 November 1982, and to 1ts Decisions of 13 May 1965 fixing the
objectives to be achieved in relation to taxation and socaal harmomization in the
transport sector (Official Journal, English Special Edition 1965-1966, p. 67) and
14 December 1967 laymg down a programme of measures likely to ensure the
subsequent development of the commen transport policy (Official Jourmal,
English Specal Editon, Second Senmes IV, p. 23). Those decsions show,
moreover, that the mter-dependence of the various transport sectors, and the
problems to be resolved, which the Commission has frequently acknowledged,

has proved an obstadle to the Counal's action.

The Counal states that in its view liberalizmg the carriage of goods by road 1s
scarcely concetvable without a substantial approximation of the conditions of
competition, which is, however, unpossible to achieve unless the problem of the
rattways and their relatonship with the public authortties 1s resolved. However,
the Council has never tecerved a proposal from the Commission which would
enable that fundamental problem to be resolved.

The Netherlands Government supports the Council on this 1ssue, although 1t
does not fully agree with its argument. It considers that the absence of a common
transport policy does not mea n that the general rules of the Treaty and the
freedoms which they guarantee do not apply to transport. Although 1tis true that
according to [Article 58 TFEU] freedom to provide services in the field of
transport 15 governed by the provisions of the Treaty relating to the common
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transport policy, it cannot be inferred from that that the expiry of the transitional
pericd has had no effect upon freedom to provide services in this sector. The
Netherlands Government points out that in other areas, such as the orgamzation
of the agricultural markets and the conservation of the resources of the sea, the
Court has held that the expiry of the transitonal period may itself give ise to
rights and obligations based on the general rules of the Treaty.

One conclusion may easily be drawn from the contentions of those four parties:
it 1s cornmon ground that there is not yet a coherent set of rules which may be
regarded as a commen transport policy for the purposes of [Articles 90 and 91
TFEU]. That conclusion may be based on the lack of a coherent framework for
implementing such a policy, which is the case put forward by the Parhament, the
fact, stressed by the Comimussion, that the main problems in the field of transport
have not been resolved, the failure, to which the Councail refers, to abide by its
deasions of 1965 and 1967 laying down a timetable for relevant action, ot finally
on the fact, emphasized by the Nethedands Government, that obstacles to

freedom to provide services m relation to transport continue to exist.

Accordingly 1t 15 necessary to determine whether, in the absence of a set of
measures capable of constituting a common transport policy, the Council's
repeated failure to act may be the subject of an action under [Article 265 TFEU].

In that respect it must first of all be observed that objective difficulties which,
according to the Council, stand i1 the way of the necessary progress towards a
common transpott policy are irrelevant for the purposes of the present action.
Under [Article 265 TFEU] the Court must find that there has been an
nfringement of the Treaty if the Council or the Comumission fails to act when
under an obligation to do so. [Article 265 TFEU] takes no account of how
difficult it may be for the institution in question to comply with the obhgation.

Nevertheless, the Council's arpument that it has a discretion must, in principle, be
accepted. Although it 1s true that the discretion is limited by the requirements
which stem from the establishment of the common market and by certain precise
provisions in the Treaty such as those laying down time-limits, the fact remains
that under the systern laid down by the Treaty it 1s for the Council to determine,
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in accordance with the rules of precedure provided for in the Treaty, the auns of
and means for implementing a commeon transport policy.

As part of its obligation to introduce a common transport policy the Counal 1s
required to make all the decisions necessary for the gradual mtroduction of such a
policy, but the substance of those decisions is not deterrmined by the Treaty.
Thus, for example, the Treaty leaves it to the Coundil to decide whether action in
the transport sector must deal first with relations between the railways and the
public autherities or with competiton between road and rad, It 7 alse for the
Counal to determine what prionities are to be observed m harmonizing the law s
and administrative practices m the sector and to decide what matters such
harmomnization must cover. In that respect the Treaty gives the Councl a
discretion.

That i1s confirmed by the mformation supplied durmg the proceedings by the
three mstitutions i question and the Netherlands Government, which shows that
since the aferementioned Council Decision of 1965 opimons on the substance of
a commen transport policy have undergone an evolution, and mn particular the
importance attached to the various aspects of such a policy has varied m the
course of time.

That mformation provides the basis for a second cbservation. [t appears in fact
that the Parhiarnent, as applicant in the proceedings and m spite of being called
upon to do so, has not stated which measures the Council ought to adept on the
basts of the Treaty and i what sequence they cught to be adopted. The
Parliament has simply stated that the measures should form a ccherent system,
should apply in all the Member States and should realize the ains of the Treaty in

relation to transpott.

As already stated, the absence of a commeon policy which the Treaty requires to be
brought mtc being does not in itselt necessarily constitute a falure to act
sufficiently specific in nature to form the subject of an action under [Article 265
TFEU]. That observation applies in the present case notwithstanding the fact that
progress towards the achievermnent of a common transport policy in accordance

with [Article 91 TFEU] must continue, or the fact that a substantial part of that
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work ought, according to Article 75 (2) [repealed], to have been completed before
the expiry of the transitional period.

2.  FPreedom to provide services in relation to transport

The Parhament and the Comrmussion clain in this respect that not only do the
provisions of [Article 91(1)(@) and (b)] require common rules applicable to
mternational transport and the conditions under which non-resident carriers may
operate transport services to be adopted within a certam period, but they also
inpose on the Counal obligations sufficiently specific to be capable of being the
subject of a finding of failure to act under [Article 265 TFEU]. Both mstitutions
stress the close relationship between those provisions and freedom to prowvide
services, the achievement of which 1s one of the mam tasks entrusted to the

[Uruon].

The Council contests that argument on the basis that even in the area covered by
[Article 91(1)(a) and (b)] the substance and aim of the rules to be adopted are not
sufficently defined.

The Comumission points cut that m any event the common transport policy called
for by the Treaty contains cne element, the substance of which is sufficently
well- defimed to be dassified as a specific obligation, namely freedom to provide
services. The scope of that obligation can be determined on the basis of the
provisions of the Treaty relating te the provision of services, 1 particular
[Articles 56 and 57 TFEU], and the relevant directives and case-law.

The Netherlands Government also stress the importance of freedom to provide
Services.

Consequently, it 1s necessary to exarmine more closely the arguments of the parties
relating to freedom te provide services in the transport sector and its relationship
with the introduction of a commen transport policy.
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The Commission and the Netherlands Government pomt out that the Court has
held the provisions of [Articles 56 and 57 TFEU] to be directly applicable since
the expiry of the transiticnal period. They both contend that the fact that [Article
58 TFEU] requires the provision of services in relation to transport to be
liberalized within the framework of a common transport policy does not m itself
constitute a sufficient ground for suspending mdefinitely the effect of the
provisiens relating to services when the Council has for years failed to mtroduce a
common policy.

The Nethetlands Government states that according to Article 8(7) of the Treaty
[tepealed] the expiry of the transitional period is to constitute the latest date by
which all the measures required for establishing the common market must be
implemented; there is no ground for making the transport market an exception
thereto. It also points out that the absence of express implementing provisions in
the Treaty has never prevented the application of the general rules of the Treaty
or its basic princples. From this it concludes that smce the end of the transitional
peried freedom to provide services must apply even in the transport sector. Since
the direct application of the provisions of [Articles 56 and 57 TFEU] 1s sufficient
to achieve the ams of a common transport policy without any further
mtervention by the Coundil, that mstitution cannot be said to have failed to act.

The Commussion, on the other hand, considers that Articles 56 and 57 TFEU] are
not directly applicable in the transport sector. Pursuant to [Artde 58 TFEU]
freedom to provide services in relation to transport must be achieved within the
tframew otk of the rules provided for by [Article 91(1)(a) and (b}]. The aimn of that
provision is to allow the Counci an approprate pericd, extending if necessary
beyond the expity of the transitional period, within which to achieve freedom to
provide services in relation to transport within the framewotk of a commeon
policy. That approprate period cannot, however, extend mdefimtely, and now
that more than 15 years have elapsed smce the end of the transitional period 1t
must almost have reached its end; if it were otherwise freedom to provide
services, although guaranteed by the Treaty, would apply in all but one sector of
activity, a situation which in the long term would be likely to cause distortion of
competition. In those crcumstances the Court should indicate by way of a
warnng in the present judgment what 15 a reasonable period for the purposes of

[Article 58 TFEU].
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It should first be borne in mind that [Article 58(1) TFEU] provides that freedom
to provide services in the field of transport is to be governed by the provisions of
the Title relating to transport. Application of the principles governing freedom to
provide services, as established mn particular by [Articles 56 and 57 TFEU], must
therefore be achieved, according to the Treaty, by introducing a common
transport policy and, more particularly, by laying down commen rules applicable
to mnternational transport and the cenditions under which non-resident carrers
may operate transport services, the rules and conditions of which are referred to

n [Articde 91(1)(a) and (b)] and necessarily affect freedom to provide services.

Accordingly, the arggument of the Netherdands Government to the effect that on
the expiry of the transitional period the provisions of [Articles 56 and 57 TFEU]

are of direct application even in the transport sector cannot be accepted.

However, the Parliament, the Comrmussion and the Netherlands Government
have rightly contended that the obligations imposed on the Council by [Article
91(1)(a) and (b)] include the introduction of freedom to prowvide services in
relation to transport, and that the scope of that obligation 1s cleatly defined by the
Treaty. Pursuant to [Articles 56 and 57 TFEU] the requiremnents of freedom to
provide services include, as the Court held in its judgment of 17 Decemnber 1981
(Case 279/80 Webb [1981] ECR 3305), the removal of any discrimination against
the person providing services based on his nationality or the fact that he is
established m a Member State other than that where the services are to be
provided.

It tollows that in that respect the Council dees not have the discretion on which
it may rely in other areas of the common transport policy. Since the result to be
achieved is determined by the combined effect of [Articles 56, 57, 58 and 91(1(a)
and (b)), the exercise of a certain measure of discretion 1s allowed only as regards
the means employed to cbtan that result, bearing in mmd, as required by [Article
91 TFEU], those features which are spedial to transport.
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In so far as the obligations lad down in [Artide 91(1)(a) and (b)] relate to

freedom to provide services, therefore, they are sufficiently well-defined for

disregard of them to be the subject of a findng of failure to act pursuant to
[Article 265 TFEU].

The Council was required to extend freedom to provide services to the transport
sector before the expiry of the transitional period, pursuant to [Article 91(1)(a)
and (b)], in so far as the extension related to mtemational transpert to or from
the territory of a Member State or across the territory of one or more Member
States and, within the framework of freedom to provide services m the transport
sectot, to lay down, pursuant to [Article 91(1)(b) and Article 75(2) [repealed], the
conditiens under which nen-resident carmiers may operate transport services
within a Member State. It 15 common ground that the necessary measures for that
purpose have not yet been adopted.

On that point the Court must therefore hold that the Councd has faled to act
since 1t has failed to adopt measures which cught to have been adopted before
the expiry of the transitional period and whose subject-matter and nature may be
determined with a sufficient degree of precision.

The Parhament, the Commuission and the Netherlands Government also refer to
the legal situaton which would arise if, after judgment against it, the Council still
failed to act. That preblem s, however, hypothetical. [Article 266 TFEU] requires
the Counal to take the measures necessary to comply with this judgment; since
that provision does not prescribe a time-limit for such complance it must be
inferred that the Council has a reasonable peniod for that purpose. It s not
necessary i the present judgment to consider what would be the consequences if

the Counal stll fails to act.

Accordingly, the Court must find that in breach of the Treaty the Council has
falled to ensure freedom to provide services in the sphere of mternational
transport and te lay down the conditions under wlich non-resident carriers may



71

2

73

74

75

operate transport services m a4 Member State.

The Ceounci is at lberty to adopt in addition to the requisite measures of
liberalization, such accompanying measures as it considers necessary and to do so

in the order it holds to be appropriate.

E. The second clmim: the fiilure fo lake a decision on the 16 proposals of the Commission

The Parliament's second claim relates to the Coundal's failure to deal with the 16
proposals of the Ceommission set out in the applicaton. The Pariament had
already given its opimnion on all those proposals.

Two of the proposals were adopted by the Council before the oral procedure; the
Parliarnent stated that in the circumstances i1t withdrew these two proposals from
the list which it had submitted. The Parliament was unable to withdraw a third
proposal which was adopted after amendment by the Counal after the oral
procedure and became the directive on weights, diumensions and certain other
technical charactenistics of certain road vehicles (Directive No 85/ 3 of 19
December 1984, Offiaal Journal 1985, L 2, p. 14). It 15 common ground that a
fourth propesal in the Parthament's list was rejected by the Council and that a
fifth lost its purpose since its substance was incorporated by the Councl in
another directive.

The Parliament considers that [Artides 90 and 91 TFEU] require the Counal to
come to a decision within a reascnable period on proposals which the
Commission submits to it i relation to transport. The Counal is not obliged to
adopta proposal as subrmutted to 1t by the Comumussion, but is required to decide
on it m one way or another.

That view mnplies that the obligation of the Counal to which the Patliament
refers forms part of its general obligation to mtroduce a commeon transport
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policy, i so far as that policy must be determined within a certain penied. In
those circumstances only the proposals concerning matters covered by [Article
91(1)(a) and (b)] can come into consideration.

Only one of the proposals referred to 15 based on [Article 91(1)(b)], namely the
proposal for a regulation on access to the market in transport by mland waterw ay,
subrmutted to the Counal in 1967, It appears from the observations of the Council
and the Commission that that proposalis no longer applicable m its original form.
The Comumnission has mformed the Counal that it 15 maintaining only Article 38
of the proposal, since the other provisions are the subject of discussion on the

mandate to be given to the Commission for negotiations with Switzerland through
the Central Comimussion for the Navigation of the Rhine.

The majority of the proposals based on [Article 91(1)(a)] concern road traffic.
That 15 so 1n the case of the two proposals relating to the requisite authorizations
tor coupled vehicles and the proposal for the liberalization of the transport of live

arnmals and wotks of art by speaal vehicles.

In so far as the proposals based on [Article 91(1)(a) and (b)] are intended to
contribute towards the achievement of freedom to provide services m the
transport sector, the Council's obligation to reach a decision thereon is apparent
trom the above finding of the Court that the Counal has failed to act. In so far as
the proposals de not fall within that category they belong to the class of
accompanying measures which may be adopted in addition to the requusite
measures for liberalization and their adoption lies within the discretion of the
Council.

Accordingly, it 15 no longer necessary to consider separately the Council's
obligations mn relation to each of the proposals n question.

Costs



80 Article 69 (3) of the Rules of Procedure provides that where each party succeeds
on some and fails on other heads, the Court may order that the parties bear their

own costs. In the present case it is approprate to order the parties and the
mterveners to bear their own costs.

On those grounds,

THE COURT

hereby:

(1) Declares that in breach of the Treaty the Council has failed to ensure
freedom to provide services in the sphere of international transport and to
lay down the conditions under which non-resident carriers may operate
transport services in a Member State;

(2) For the rest, dismisses the application;

(3) Orders the parties and interveners to bear their own costs.

Mackenzie Stuart Bosco Due Kakouris
Koopmans Everling Bahlmann Galmeot Joliet

Delivered in epen court in Luxembourg on 22 May 1985,

P. Heim A. ]. Mackenze
Stuart

Registrar President
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