In Case 53/81

REFERENCE to the Court under [Article 267 TFEU] by the Judicial
Division of the Netherlands Raad wvan State [State Counal] for a
preliminary ruling in the case pending before that court betw een

D. M. LEVIN, Amsterdam,

STAATSSECRETARIS VAN JUSTITIE [Secretary of State for Justice]

on the mterpretation of [Article 45 TFEU] and of certain provisions of
[Union| directives and regulations on the free movement of persons

within the [Union],

THE COURT

composed of: |. Mertens de Wikmars, President, G. Bosco, A. Touffait and
O. Due (Presidents of Chambers), P. Pescatore, Lord Mackenzie Stuart,
A. O'Keeffe, T. Koopmans, U. Everling, A. Chloros and F. Grevisse,

Judge,
Advocate General: Sir Gordon Slvnn

Registrar: A. Van Houtte

aives the following

JUDGMENT



Decision

1 By interlocutory judgment of 28 November 1980, recerved at the Court on
11 March 1981, the Raad van State [State Council] of the Netherlands
referred to the Court for a prelunmary ruling under [Artde 267 TFEU]
three questions relating to the interpretation of [Articde 45 TFEU] and of
certam provisions of [Union| regulations and directives on the free
movement of persons within the [Union].

2 The appellant in the main proceedings, Mrs Levin, of British nationality
and the wife of a national of a non-member country, applied for a permit
to reside in the Netherlands. The permit was refused, on the basis of
Netherlands legislation, on the ground, amongst others, that Mrs Levin
was not engaged m a gainful occupation in the Netherlands and therefore
could notbe descabed as a "favoured [EU] citiz[e]n" within the meaning
of that legislation.

3 Mrs Levin applied to the Staatssecretaris van Justiie [Secretary of State
for Justice] for the decision to be reconsidered. Her application was
rejected and she appealed to the Raad van State damung that in the
meantime she had taken up an activity as an employed person in the
Netherlands and that, in any event, she and her husband had property
and income more than sufficient to support themselves, even without
pursuing such an activity.

4 Since the Raad van State considered that the judgment to be given
depended on the interpretation of [Umnion| law it referred the following
three questions to the Court for a preliminary ruling:

"1. Should the concept of 'favoured [EU] atizen, which mn the
Netherlands legislation 1s taken to mean a national of a Member
State as descrbed m Artidle 1 of Directive 64/221/EEC of the
Council of the European [Umnien] of 25 February 1964 and is used
in that legislation to deterrnme the category of persons to whom
[Article 45 of the Treaty on the Functionng of the European
Union], Regulation (EEC) No 1612/68 of 15 October 1968 and
Directives 64/221/EEC of 25 February 1964 and 68/360/EEC of
15 Octeber 1968 adopted by the Counal of the Eurcpean [Union]
in application of [Article 45 TFEU] apply, also be taken to mean a



national of a Member State who in the territory of another Member
State pursues an activity, whether paid or not as a employed person,
or provides services to such a limited extent that m so domng he
earns mcome which 1s less than that which in the last- mentioned
Member State is considered as the minim um necessary to enable

hun to support lumself?

2. In the answer to Question 1, should a distinction be drawn between,
on the one hand, persons who apart from or m addition to their
mncome dentved from limited employment have other mncome (for
example from property or from the employment of their spouses
living with thern who are not nationals of a Member State) as a result
of which they have sufficient means of support as referred to m
Question 1 and, on the other hand, persons who do not have such
additional income at their disposal and yet for reasons of their own
wish to make do with an income less than what i1s generally
considered to be the ‘minimum - required ?

3. Assumming that Question 1 is answered in the affirmative, can the
right of such a wotker to free ad mission mto and establishment in
the Member State m which he pursues or wishes to pursue an activity
or provides or wishes to provide services to a limited extent stll be
relied upon if it 1s demonstrated or seerns likely that hus chief motive
for residing in that Member State 1s for a purpose other than the
pursuit of an activity ot provision of services to a linited extent?"

5 Although these questions, as worded, are concerned not only with
freedom of movement for workers but also with freedom of
establishment and freedom to provide services, it 1s apparent from the
particulars of the dispute in the main procceedings that the national
court really has n mmd only the issue of freedom of movement for
workers. The answers to be given should therefore be confined to those

aspects which have a bearing on that freedom.

First and second questions

6 In its first and second questions, which should be considered together,
the national court 1s essentially asking whether the provisions of [Union]
law relating to freedom of movement for workers also cover a national of



a Member State whose activity as an employed person i the territory of
another Member State provides him with an income less than the
mirimum required for subsistence within the meaning of the legislation
of the second Member State. In particular the court asks whether those
provisions cover such a person where he ether supplements his income
from his activity as a n employed persen with other mcome so as to
arrive at that minin um or 1s content with means of support which fall
below it.

Under [Article 45 TFEU] freedom of movement for workers is to be
secured within the [Union|. That freedom 1s to entail the abolition of am-
discrimination based on nationality between wotkers of the Member
States as regards employment, remuneraton and other conditions of
work and 15 to include the right, subject to kmitations justified on grounds
of public pol icy, public security or public health, to accept offers of
employment actually made, to move freely within the territory of Member
States for this purpoese, to stay in a Member State for the purpose of
employment and to remain there after the termination of that
employment.

That provision was implemented éfer alis by Regulation (EEC) No
1612/68 of the Counal of 15 QOctober 1968 on freedom of movement
for wortkers within the [Umon| (Official Joumnal, English Special Editton
1968 (IT), p. 475) and Council Directive 68/360/EEC of the same date
on the abolition of restrictions on movement and residence within the
[Union] for workers of the Member States and their farnilies (Official
Journal, English Special Edition 1968 (II), p. 485). Under Article 1 of
Regulation (EEC) No 1612/68 any national of a Member State 1s,
irrespective of his place of residence, to have the right to take up activity
as an employed person, and to pursue such activity, within the territory
of another Member State m accordance with the provisions laid down by
law, regulation or administrative action governing the employment of

nationals of that State.

Although the nights deriving from the principle of freedom of movement
for wotkers and more particulatly the night to enter and stay mn the
territory of a Member State are thus linked to the status of 'a wotker or
of a person pursumg an activity as an employed person or desirous of so
doing, the terms "worker" and "activity as an employed person” are not
expressly defined in any of the provisions eon the subject. It is
approprate, therefore, in order to determine therr meaning, to have



recourse to the generally recognized prinaples of mterpretation,
beginning with the ordmary meanng to be attributed to those terms m
their context and in the light of the objectives of the Treaty.

10 The Netherlands and Darush Govemnments have mamntamed that the
provisiens of [Article 45 TFEU] may only be relied upon by persons
who recetve a wage at least commensurate with the means of subsistence
considered as necessary by the legislation of the Member State 1 which
they work, or who wotk at least for the number of hours considered as
usual n respect of full- time employment in the sector in question. In the
absence of any provisions to that effect in [Union| legislation, it 1s
suggested that it is necessary to have recourse to national critena for the
purpose of defining both the mintmum wage and the minimum number
of hours.

11 That argurnent cannot, however, be accepted. As the Court has already
stated 1n 1its judgment of 19 March 1964 in Case 75/63 Hoekstra { nee
Unger) [1964] ECR 1977 the terms "worker" and "activity as an
employed person” may not be defined by reference to the national laws
of the Member States but have a [Umon| meaning, If that were not the
case, the [Union] rules on freedom of movement for workers would be
frustrated, as the meaning of those terms could be fixed and modified
urilaterally, without any control by the [Union] mstitutions, by national
laws which would thus be able to excdude at will certain categornies of
persons from the benefit of the Treaty.

12 Such would, in particular, be the case if the enjoyment of the nights
conferred by the prnaple of freedom of movement for workers could
be made subject to the crterion of what the legislation of the host State
declares to be a minimum wage, so that the field of application ratione
personge of the [Union| rules on this subject might vary from one
Member State to another. The meanng and the scope of the tewms
"worker" and "activity as an employed person” should thus be clarified
in the light of the principles of the legal order of the [Umnion].

13 In this respect it must be stressed that these concepts define the field of
application of one of the fundamental freedoms guaranteed by the

Treaty and, as such, may not be interpreted restrictively.



14 In conformity with this view the recitals i the preamble to Regulation
(EEC) No 1612/68 contain a general affirmation of the right of all
workers in the Member States to pursue the activity of their choice
within the [Union], irrespective of whether they are permanent, seasonal
or frontier wotkers or workers who pursue their activities for the
putpose of prowiding services. Purthermore, although Artide 4 of
Directive 68/36/EEC grants the right of residence to workers upon the
mere production of the document on the basis of which they entered the
territory and of a confirmation of engagernent from the employer or a
certificate of employment, it does not subject this nght to any condition
relating to the kind of employment or to the amount of income derived
from 1t.

15 An interpretation which reflects the full scope of these concepts 1s also in
conformity with the objectives of the Treaty which include, accordmg to
[Article 3 TEU], the abolition, as between Member States, of obstacles to
freedom of movement for persons, with the purpose fer alba of
promoting throughout the [Union| a harmmormous development of
economic activities and a raising of the standard of hving. Since part-time
employment, although it may provide an mcome lower than what is
considered to be the mini m um required for subsistence, constitutes for
a large number of persons an effective means of improving their living
conditiens, the effectiveness of [Umion| law would be impaired and the
achievermnent of the cbjectives of the Treaty would be jeopardized if the
enjoyment of nights conferred by the principle of freedom of movement
for workers were reserved solely to persons engaged in full-time
employment and earning, as a result, a wage at least equivalent to the
guaranteed minim um wage in the sector under consideration.

16 It follows that the concepts of "worker" and "activity as an employed
person” must be nterpreted as meaning that the rules relating to
freedom of movement for workers alsc concern persons who putsue
or wish to pursue an activity as an employed person on a part-tune
basis only and who, by virtue of that fact obtamn or would obtam only
remuneration lower than the mmim um guaranteed remuneration in
the sector under consideration. In this regard no distinction may be
made between those who wish to make do with their ncome from
such an activity and those who supplement that income with other
income, whether the latter is denved from property or from the
employment of a member of their family who accompanies themn.



17 It should however be stated that whilst part-time employment is not

excluded from the field of application of the rules on freedom of
movement for workers, those rules cover only the pursuit of effective
and genume activities, to the exclusion of activities on such a small
scale as to be regarded as purely marginal and ancillary. It follows both
from the staterment of the prnciple of freedom of movement for
workers and from the place occupied by the rules relating to that
principle i the system of the Treaty as a whole that those rules
guarantee only the free movement of persons who pursue or are
destrous of pursuing an econormic activity.

18 The answer to be given to the first and second questions must therefore

be that the provisions of [Umon]| law relating to freedom of movernent
torworkers also cover a national of a Member State who pursues, within
the territory of another Member State, an activity as an employed person
which yields an mcome lower than that which, in the latter State, 1s
considered as the minim um required for subsistence, whether that
person supplements the income from his activity as an employed person
with other income so as to arrive at that mmimum or 15 satisfied with
means of support lower than the said minim um, provided that he
pursues an activity as an employed person which is effective and genuine.

Third question

19 The third question essentially seeks to ascertamn whether the oght to
enter and reside in the territory of a Member State may be denied to a
worker whose main objectives, pursued by means of his entry and
residence, are different from that of the pursuit of an activity as an
employed person as defined m the answer to the first and second
questions.

20 Under [Article 45(3) TFEU] the nght to move freely withun the territory

of the Member States is conferred upon workers for the "purpose" of
accepting offers of employment actually made. By virtue of the same
provision wotkers enjoy the nght to stay in one of the Member States
"for the purpose” of employment there. Moreover, it is stated in the
preamble to Regulation (EEC) No 1612/68 that freedom of movement
for workers entails the right of workers te move freely within the [Union|
"in order to" pursue activities as employed persons, whilst Article 2 of
Directive 68/360/EEC requires the Member States to grant workers the



right to leave their territory "in order to” take up activities as employed
persons or to pursue them m the ternitory of another Member State.

21 However, these formulations merely give expression to the requirement,
which 1s inherent in the very proncple of freedom of movement for
workers, that the advantages which [Union] law confers mn1 the name of
that freedom may be relied upon only by persons who actually pursue or
seriously wish to pursue activities as employed persons. They do not,
however, mean that the emjoyment of thus freedom may be made to
depend upon the amms pursued by a national of a Member State in
applymg for entry upon and residence m the territory of another Member
State, provided that he there pursues or wishes to pursue an activity
which meets the criteria specified above, that 1s to say, an effective and
genuine activity as an employed persomn.

22 Once this condition 1s satisfied, the motives which may have prompted
the worker to seek employment in the Member State concerned are of
no account and must not be taken inte consideration.

23 The answer to be given to the third question put to the Court by the
Raad van State must therefore be that the motives which may have
prompted aworker of a Member State to seek employment in another
Member State are of no account as regards his right to enter and reside
i the ternitory of the latter State provided that he there pursues or
wishes to pursue an effective and genuine activity.

Costs

The costs mcurted by the Darush. French, Italian and Nethedands
Governments and by the Comumission, which have submitted
observations to the Court, are not recoverable. As these proceedings are,
i so far as the parties to the mamn proceedings are concerned, in the
nature of a step mn the proceedings before the national court, the decision
on costs 15 a matter for that court.

On those grounds,



THE COURT,

in answer to the questions referred to it by the Judicial Division of the
Raad wvan State of the Netherands by mterlocutory judgment of 28
November 1980, hereby rules:

1. The provisions of [Union| law relating to freedom of
movement for workers also cover a national of a Member
State who pursues, within the territory of another Member
State, an activity as an employed person which yields an
income lower than that which, in the latter State, is
considered as the minimum required for subsistence,
whether that person supplements the income from his
activity as an employed person with other income so as to
arrive at that minimum or is satisfied with means of
support - lower than the said minimum, provided that he
pursues an activity as an employed person which is
effective and genuine.

2. The motives which may have prompted a worker of a
Member State to seek employment in another Member
State are of no account as regards his right to enter and
reside in the territory of the latter State provided that he
pursues or wishes to pumsue an effective and genuine

activity.
Mertens de Wilmars Bosco Mackenzie Touffait
Stuart
Due Pescatore O'Keeffe
Koopmans Everling Chleoros Grevisse

Delivered in epen court in Luxembourg on 23 March 1982,

P. Heim ]. Mertens de Wilmars

Registrar President
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