In Case 43/75

Reference to the Courtunder [Article 267 TFEU] by the Cour du Travail (Labour Court),
Brussels, for a preliminary ruling in the action pending before that court between

GABRIELLE DEFRENNE, former air hostess, residing in Brussels-Jette,

SOCIETE ANONYME BELGE DE NAVIGATION AERIENNE SABENA, the
registered office of which 1s at Brussels,

on the interpretation of [Article 157 TFEU],

THE COURT

composed of: R. Lecourt, President, H. Kutscher and A. O'Keeffe, Presidents of
Chambers, A. M. Donner, |. Mertens de Wilmars, P. Pescatore and M. Sorensen,
Judges,

Advocate-General: A. Trabucchi
Registrar: A. Van Houtte



gives the following

JUDGMEN'T

Law

1 By a judgment of 23 April 1975, recerved at the Court Registry on 2 May 1975, the
Cour du travail, Brussels, referred to the Court under [Article 267 TFEU] two
questions concerning the effect and implementation of [Article 157 TFEU] regarding

the principle that men and women should receive equal pay for equal work.

2 These questions arose within the context of an action between an air hostess and her
employer, Sabena SA., conceming compensation claimed by the applicant in the main
action on the ground that, between 15 February 1963 and 1 February 1966, she
suffered as a female worker disctmunation m terms of pay as compared with male
colleagues who were doing the same work as 'cabin steward'.

3 According to the judgment contamning the reference, the parties agree that the work of
an air hostess 15 1dentical to that of a cabin steward and m these circumstances the
extstence of discrimination m pay to the detriment of the air hostess during the pericd
1 question 1s not disputed.

The first question (direct effect of [Article 157 TFEU])

4 The first question asks whether [Artide 157 TFEU] mtroduces 'directly into the
naticnal law of each Member State of the Furopean [Union| the principle that men
and women should recetve equal pay for equal wotk and does it therefore,
mndependently of any naticnal provision, entile workers to institute proceedings
before national courts in order to ensure its observancer'

5 If the answer to this question 1s in the affinmative, the question further enquires as
from what date this effect must be recognized.
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The .reply to the final part of the first question will therefore be given with the. reply

to the second question.

The question of the direct effect of [Article 157 TFEU] must be considered m the
light of the nature of the prinaple of equal pay, the aim of this provision and its place
1 the scheme of the Treaty.

[Article 157 TFEU] pursues a double aim.

First, m the hight of the ditferent stages of the development of soaal legislation in the
various Member States, the aun of [Artide 157 TFEU] 15 to avoid a situation m
which undertakings established in States which have actually implemented the
principle of equal pay suffer a competitive disadvantage in intra- [Union| competition
as compared with undertakings established m States which have not yet elumnated
discrimnation against wormen wotkers as regards pay.

Secondly, this provision forms part of the scaal objectives of the [Umon|, which 15
net merely an econornic umon, but is at the same time intended, by common action,
to ensure social progress and seek the constant mmprovement of the hving and
wotking conditions of their peoples, as is emphasized by the Preamble to the Treaty.

Thus awmn 1s accentuated by the nsertion of [Article 157 TFEU] inte the body of a
chapter devoted to social policy whose preliminary provision, [Article 151 TFEU],
marks 'the need to promote improved working conditions and an improved standard

of living for wortkers, so as to make possible their harmomzation while the
improvement is being maintained’.

This double aim, which 1s at once economic and scaal, shows that the prnciple of

equal pay forms part of the foundations of the [Union].
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Furthermore, this explams why the Treaty has prowvided for the complete
implementation of this principle by the end of the first stage of the transitional

period.

Therefore, in interpreting this provision, it 1s umpossible to base any argument on the
dilatormess and resistance which have delayed the actual implementation of this basic
principle in certain Member States.

In particular, since [Article 157 TFEU] appears m the context of the harmonization
of wotking conditions while the improvement is being mamtamed, the objection that
the terms of this artidle may be cbserved in other ways than by rasing the lowest
salaries may be set aside.

Under the terms of [Article 157(1) TFEU], the Member States are bound to ensure
and maintain "the application of the princple that men and women should receive

equal pay for equal work'.

[The first and second] paragraphs of the same article add a certain number of details
concerring the concepts of pay and work referred to mn the first paragraph.

For the purposes of the inplementation of these provisions a distinction must be
drawn within the whole area of application of [Artide 157 TFEU] between, first,
direct and overt discrimination which may be identitied solely with the aid of the
critenia based on equal work and equal pay referred to- by the article i question and,
secondly, mdirect and disguised discoummation which can only be- identified by
reference to more explat implementing provisions of a [Umon| or national
character.

It s impossible not to recogmze that the complete implementation of the aim
pursued by [Article 157 TFEU], by means of the elunination of all discommunation,
direct or indirect, between men and women wotkers, not only as regards individual
undertakings but also entire branches of mdustry and even of the economic system
as a whole, may in certam cases mvolve the elaboration of cnteria whose
implementaton necessitates the taking of appropoate measures at [Uruon| and
national level.
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This view is all the more essential i the light of the fact that the [Union| measures
on this question, to which reference will be made in answer to the second question,
implement [Artide 157 TFEU]| from the point of view of extendmng the narrow
criterion of 'equal woik!, n accordance in particular with the provisions of
Cenvention No 100 on equal pay concluded by the International Labour
Organization in 1951, Article 2 of which establishes the principle of equal pay for

wotl 'of equal value'.

Among the forms of direct discommation which may be identified solely by
reference to the criteria laid down by [Artide 157 TFEU| must be mnduded in
particular those which have their ongin m legislative provisions or in collective
labour agreemnents and which may be detected on the basis of a pureley legal analysis
of the situation.

Thus applies even more i cases where men and women recerve unequal pay for
equal work carried out in the same establishment or service, whether public or
private.

As 1s shown by the very findmgs of the judgment making the reference, i such a
situation the court 1s i a position to establish all the facts which enable it to decide
whether awomanwotkeris recerving lower pay than a male wotker petforming the
same tasks.

In such situation, at least, [Article 157 TFEU] 15 directly applicable and may thus

give ose to individual rights which the courts must protect.

Furthermore, as regards equal weotk, as a general rule, the national legislative
provisions adopted for the implementation of the prnaple of equal pay as a rule
merely reproduce the substance of the terms of [Article 157 TFEU] as regards the

direct forms of discimination.

Belgian legislation provides a particulatly apposite dlustration of this point, since
Article 14 of Rovyal Decree No 40 of 24 October 1967 on the employment of
women merely sets out the right of any female wotker to institute proceedings



before the relevant court for the application of the ponciple of equal pay set out m
[Article 157 TFEU] and sunply refers to that article.

27 'The terms of [Article 157 TFEU] cannot be relied on to nvalidate this conclusion.
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First of all, it 15 impossible .to put forward an argument against its direct effect
based on the use i this article of the word "principle’, since, m the language of the
Treaty, this term 1s specifically used in erder te indicate the fundamental nature of
certain provisions, as s shown, for example, by the heading of the first part of the
Treaty which is devoted to 'Prncples’ and by [Article 207 TTEU], according to
which the commeraal policy of the [Union] is to be based on 'uniform principles' .

If this concept were to be attenuated to the pomt of reducing 1t to the level of a vague
dedaration, the very foundations of the [Union| and the coherence of its external
relations would be mdirectly affected.

It 1s also wnpossible to put forward arguments based on the fact that [Article 157
TFEU] only refers expressly to "Member States.

Indeed, as the Court has already found m other contexts, the fact that certamn
provisions of the Treaty are formally addressed to the Member States does not
prevent rights from being conferred at the same time on any individual who has an
mnterest in the performance of the duties thus laid down.

The very wording of [Article 157 TFEU] shows that it imposes on States a duty to
bring about a speatic result to be mandatorily achieved within a fixed period.

The effectiveness of this provision cannot be affected by the fact that the duty
imposed by the Treaty has not been discharged by certam Member States and that
the jeint mstitutions have not reacted sufficiently energetically against this failure to

act.

To accept the contrary view would be to risk raismg the viclation of the right to the
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status of a prnciple of interpretation, a positien the adoption of which would not be
consistent with the task assigned to the Court by [the second sentence of Article
19(1) TEU].

Finally, in its reference to "Member States’, [Article 157 TFEU] is alluding to those
States m the exercise of all those of their functions which may usefully contabute to
the mmplementation of the prnciple of equal pay.

Thus, contrary to the statements made i the course of the proceedings thus
provision 1s far from merely referring the matter to the powers of the naticnal

legislative authornities.

Therefore, the reference to "Member States' in [Article 157 TFEU] cannot be
mterpreted as excluding the intervention of the courts in direct application of the

Treaty.

38 FPurthermore it is not possible to sustain any objection that the application by
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national courts of the prncple of equal pay would amount to modifymg
mndependent agreements concluded privately or m the sphere of mdustrial relations
such as individual contracts and collective labour agreements.

In fact, since [Articde 157 TFEU] is mandatery m nature, the prolubiton on
discrimination between men and women applies not only to the action of public
authorities, but also extends to all agreements which are intended to regulate paid
labour collectively, as well as to contracts betw een individuals.

The reply to the first question must therefore be that the prnciple of equal pay
contained in [Article 157 TFEU] may be relied upon before the national courts and
that these courts have a duty to ensure the protection of the rights wlich this
provision vests m mndividuals, m particular as regards those types of discrmination
arising directly from legislative provisions or collective labour agreements, as well as
i cases in which men and women receive unequal pay for equal work which is
carried out in the same establishment or service, whether private or public.
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The second question (unplementation of [Articde 157 TFEU] and powers of the
[Urion| and of the Member States)

The second question asks whether [Article 157 TFEU] has become 'applicable in the
mternal law of the Member States by virtue of measures adopted by the authorities
of the European Economic [Union|, or whether the national legislature must 'be
regarded as alone competent in this matter’.

In accordance with what has been set out above, it is appropriate to join to this
question the problem of the date from which [Artide 157 TFEU] must be regarded
as having direct effect.

In the light of all these problems it is first necessary to establish the chronological
order of the measures taken on a [Union| level to ensure the implementation of the
provision whose mterpretation 1s requested.

[Article 157 TFEU] itself provides that the application of the principle of equal pay
was to be uniformly ensured by the end of the first stage of the transitional period at
the latest.

The mformation supplied by the Commission reveals the existence of important
differences and discrepandcies between the various States in the implementation of

this principle.

46 Altheugh, in certain Member States, the prmaple had already largely been put mnto

47

practice before the entry mte force of the Treaty, either by means of express
constitutional and legislative provisions or by sodal practices established by
collective labour agreements, i other States its full implementation has suffered
prolonged delays.

In the light of this situation, on 30 December 1961, the eve of the expiry of the
time-limit fixed by [Article 157 TFEU], the Member States adepted a Resclution
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concerning the harmomnization of rates of pay of men and women which was
mtended to provide further details concerning certain aspects of the material content
of the prnaple of equal pay, while delaying its implementation according to a plan
spread over a period of time.

Under the terms of that Resolution all discrimmation, both direct and indirect, was
to have been completely eliminated by 31 December 1964,

The mformation provided by the Commission shows that several of the original
Member States have failed to observe the terms of that Resolution and that, for this
reason, within the context of the tasks entrusted to it by [the first paragraph of
Artide 17 TEU], the Commission was led to bring together the representatives of
the governments and the two sides of mdustry in order to study the situation and to

agree together upon the measures necessary to ensure progress towards the full
attainment of the objective laid down m [Article 157 TFEU].

This led to be drawing up of successive teports on the situation m the origmal
Member States, the most recent of which, dated 18 July 1973, recapitulates all the

facts.

In the conclusion to that report the Comimission announced its intention to rutiate
proceedings under [Article 258 TFEU], for failure to take the requisite action, agamst
those of the Member States who had not by that date discharged the obligations

imposed by [Article 157 TFEU], although this warning was not follewed by any

further action.

After similar exchanges with the competent authorities in the new Member States
the Comimission stated m its report dated 17 July 1974 that, as regards those States,
[Article 157 TFEU] had been fully applicable since 1 January 1973 and that from
that date the position of those States was the same as that of the onginal Member
States.

For its part, m order to hasten the full implementation of [Article 157 TFEU], the
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Council on 10 February 1975 adopted Directive No 75/117 on the approximation of

the laws of the Member States relating to the application of the principle of equal pay
for men and women (O] L 45, p. 19).

This Directive provides further details regarding certain aspects of the material scope
of [Article 157 TFEU] and alse adopts various provisions whose essential purpose s
to unprove the legal protection of workers who may be wronged by faillure to apply
the principle of equal pay laid down by [Article 157 TFEU].

Article 8 of this Directive allows the Member States a period of one year to put mto

force the appropuate law s, regulations and administrative provisions.

It follews from the express terms of [Article 157 TFEU] that the application of the
principle that men and “women should receive equal pay was to be fully secured and
rreversible at the end of the first stage of the transitional period, that is, by 1 January
1962.

Without prejudice to its possible effects as regards encouraging and accelerating the
tull implementation of [Article 157 TFEU], the Resolution of the Member States of
30 December 1961 was metfective to make any valid modification of the time-limit
fixed by the Treaty.

In fact, apart from any specific provisiens, the Treaty can only be modified by means
of the amendment procedure carried out in accordance with [Article 48 TEU].

Moteover, it follows from the foregomng that, in the absence of transitional
provisions, the prmaple contamed in [Article 157 TFEU] has been fully effective m
the new Member States since the entry into force of the Accession Treaty, that s,

since 1 January 1973,

It was not possible for this legal situation to be modified by Directive No 75/117,
which was adopted on the basis of [Artidle 115 TFEU] dealng with the
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appreximnation of laws and was intended to encourage the proper implementation of
[Article 157 TFEU] by means of a semes of measures te be taken on the national
level, in order, in particular, to elimmate mdirect forms of discrimination, but was
unable to reduce the effectiveness of that article or modify its temporal effect.

Although [Article 157 TFEU] 1s expressly addressed to the Member States m that it

imposes on them a duty to ensure, within a given penod, and subsequently to
mamtam the application of the prnciple of equal pay, that duty assumed by the

States does not exclude competence in this matter on the part of the [Union].

On the contrary, the existence of competence on the part of the [Umnion] is shown
by the fact that [Artide 157 TFEU] sets out one of the 'social policy” objectives of
the Treaty which form the subject of Title [X], which itself appears in Part Three of
the Treaty dealing with the {Policies and Internal Actions of the Umion]".

In the absence of any express reference in [Artidle 157 TFEU] to the possible action
to be taken by the [Umon| for the purposes of implementing the social policy, it is
appropoate to refer to the general scheme of the Treaty and to the courses of action
Jor which it provided, such as these laid down mn [Artide 115 TFEU], [the first
paragraph of Article 17 TEU] and, where approprate, [the first sentence of Article
352(1) TFEU].

As has been shown in the reply to the first question, ne inplementing provision,
whether adopted by the mstitutions of the [Umion| or by the national authonties,
could adversely affect the direct effect of [Article 157 TFEU].

The reply to the second question should therefore be that the application of [Article
157 TFEU] was to have been fully secured by the original Member States as from 1
January 1962, the beginning of the second stage of the transitional period, and by
the new Member States as from 1 January 1973, the date of entry into force of the
Accession Treaty.

The first of these tune-lunits was not modified by the Resclution of the Member
States of 30 December 1961.
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As indicated in reply to the first question, Council Directive No 75/117 does not
prejudice the direct effect of [Article 157 TFEU] and the period fixed by that
Directive for comphlance therewith does not affect the time-lmits laid down by
[Article 157 TFEU] and the Accession Treaty.

Even in the areas in which [Article 157 TFEU] has no direct effect, that provision
cannot be mterpreted as reserving to the national legislature exclusive power to
implement the prnciple of equal pay smce, to the extent to which such
implementation 1s necessary, it may be relieved by a combmation of [Unien] and
national measures.

The temporal effect of this judgment

The Govemments of Ireland and the United Kingdom have drawn the Court's
attention to the possible economic consequences of attributing direct effect to the
provisions of [Article 157 TFEU], on the ground that such a deasion might, in many
branches of econormuc life, result in the introduction of clarms dating back to the tune
at which such effect same into existence.

In view of the large number of people concerned such claims, which undertakings
could not have foreseen, might sericusly affect the financial situation of such

undertakings and even drive some of them to bankruptey.

Although the practical consequences of any judicial decision must be caretully taken
mnto account, it would be impossible to go so far as to diminish the objectivity of the
law and compromise its future applicaton on the ground of the possible

repercussions which might result, as regards the past, from such a judidal decision.

Heowever, m the light of the conduct of several of the Member States and the views
adopted by the Commussion and repeatedly brought to the notice of the drcles

concerned, it 1s appropoate to take exceptionally mto account the fact that, over a
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prelonged period, the parties concerned have been led to continue with practices
which were contrary to [Artidle 157 TFEU], although not yet prohibited under their
national law.

The fact that, in spite of the warnmgs given, the Commission did not mitiate
proceedmgs under [Article 258 TFEU] against the Member States concerned on
grounds of fallure to fulfil an obligation was likely to consolidate the incorrect
impression as to the effects of [Article 157 TFEU].

In these circumstances, 1t is approprate to determine that, as the general level at
which pay would have been fixed cannot be known, important considerations of
legal certainty affecting all the mnterests involved, both public and private, make 1t

impossible in ponaple to reopen the question as regards the past.

Therefore, the direct effect of [Article 157 TFEU] cannot be relied on in order to
support clauns concerning pay periods prior to the date of this judgment, except as
regards those workers who have already brought legal proceedings or made an

equivalent claim.

Costs

The costs meurred by the Commussion of the Furcpean [Umnion], which has
submitted observations to the Court, are not recoverable.

As these proceedings are, in so far as the parties to the main action are concerned, m
the nature of a step in the action pending betore the Cour du travail, Brussels, the
decision as to costs 15 a matter for that court.

On these grounds,

THE COURT



in answer to the questions referred to 1t by the Cour du travail, Brussels, by judgment
dated 23 Apuil 1975 hereby rules:

Donner

. The principle that men and women should receive equal pay, which is laid

down by [Article 157 TFEU], may be relied on before the national courts.
These courts have a duty to ensure the protection of the rights which that
provision vests in individuvals, in particular in the case of those forms of
discrimination which have their origin in legislative provisions or collective
labour agreements, as well as where men and women receive unequal pay
for equal work which is carried out in the same establishment or service,
whether private or public.

. The application of [Article 157 TFEU] was to have been fully secured by

the original Member States as from 1 Januvary 1962, the beginning of the
second stage of the transitional period, and by the new Member States as
from 1 January 1973, the date of entry into force of the Accession Treaty.
The first of these time-limits was not modified by the Resolution of the
Member States of 30 December 1961.

. Council Directive No 75/117 does not prejudice the direct effect of [Article

157 TFEU] and the period fixed by that Directive for compliance therewith
does not affect the time-limits laid down by [Article 157 TFEU] and the

Accession Treaty.

. Even in the areas in which [Article 157 TFEU] has no direct effect, that

provision cannot be interpreted as reserving to the national legislature
exclusive power to implement the principle of equal pay since, to the
extent to which such implementation is necessary, it may be achieved by a
combination of [Union] and national provisions.

. Except as regards those workers who have already brought legal

proceedings or made an equivalent claim, the direct effect of [Article 157
TFEU] cannot be relied on in order to support claims concerning pay
periods prior to the date of this judgment.

Lecourt Kutscher O'Keeffe

Mertens de Wilmars Pescatore Sorensen



Delivered in open court in Luxembourg on 8 April 1976.

A. Van Houtte R. Lecourt

Registrar President
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