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Summary

1. In its reference to an 'agreement’, [Article 218(11)] of the Treaty [on the

Functioning of the European Union] uses the expression m a general sense



to indicate any undertaking entered into by entities Subject to international

lﬂ,W Wl’llCl’l has blﬂdlﬂg fOfCﬁ, Whatever itS fOfl’l’lEil designation.

2. The cornpatibi]ity of an agreement with the provisions of the Treaty must
be assessed in the light of all the rules of the Treaty, that 1s to say, both
those rules which determine the extent of the powers of the institution of
the [Union| and the substantive rules.

3. The procedure Whereby the opinion of the court 1s obtamned as to the
cornpaﬁbﬂity with the Treaty of an international agreement concluded by
the E[U] must be open for all questions capable of submussion for judicial
consideration, either by the court ofjustice or pPo ssibly by national courts, n
so far as such questions give rse to doubt etther as to the substantive or

formal validity of the agreement with regard to the Treaty.

Precisely by reason of the non-contentious character of the procedure
contamed 1n [Article 218(11)] the Treaty does not lay down a tume limit for

tl’lﬁ SubﬂliSSiOl’l O{: a request fOI' an OPil’liOﬂ.

4. The ﬁeld Of the COMmMiInon cornrnercial pOliCy, and more particularly that Of
ﬁXPOft POhCy, neces sarﬂy COVErs Systerns Of ﬂld fOI' ﬁXpOftS ﬂ_fld more
particularly measures COl’lCﬁI‘I’lil’lg credits fOf tl’lﬁ El’lﬂﬂcil’lg Of IOCZ,I costs

linked to export operaﬁons.

5. In the course of taking the measures necessary to irnplernent the
principles laid down 1n the provisions concerning the common commercial
policy, and particularly those covered by [Article 207] of the Treaty, the
[Union] 1s empowered, pursuant to the powers which 1t possesses, not only
to adopt mternal rules of [Union] law, but also to conclude agreements with
third countries pursuant to [Article 207(2) TFEU] and Article 114 of the
Treaty [repealed].

6. The provisions of Articles [207 TFEU] and 114 [repealed] concerning the
conditions under which, according to the Treaty, agreements on commercial
policy must be concluded show clearly that the exercise of concurrent

powers by the Member States and the [Union] in this matter 1s irnpos sible.
7. The 'internal' and 'external’ measures adopted by the [Union| within the

framework of the common commercial policy do not necessarﬂy involve, 1
order to ensure their cornpatibﬂity with the Treaty, a transfer to the
institutions of the [Union]| of the obligations and financial burdens which
they may mvolve: such measures are solely concerned to substitute for the
unilateral action of the Member States, in the field under consideration, a

COominorn ELCﬁOﬂ based UPOI'I uniforrn pnnciples on bﬁhﬂlf Of the Wholﬁ Of

tl’lﬁ [Union] ]

Grounds



On 14 July 1975 the Court of Justice recetved a request for an opinion
submitted by the Commission of the European [Union] pursuant to the
second subparagraph of [ex-|Article 228(1) of the Treaty establishing the
EEC [now Article 218(11) TFEU], according to which:

'"The Councﬂ, the Commission or a Member State may obtain beforehand
the opinion of the Court of_]ustice as to whether an agreement envisaged 1s
compatible with the provisions of this Treaty. Where the opinion of the

Court of Justice 18 adverse, the agreement may enter mnto force only n

EiCCOI'dELI’lCﬁ Wltl’l [eX—]AI‘tiClﬁ 236l

The question ansing fI'Ol’l’l the request fOI' arn opinion PmePtS tl’lﬁ fOHOWiﬂg

considerations:
A -Adnussibility of the request for an opinion

[Article 218(11) TFEU] lays down that the Councﬂ, the Commuission or a
Member State may request the Court for an opinion as to the cornpatibﬂity
with the provisions of the Treaty of an agreement to be concluded with one
or more third countries or with an mnternational organization.

The formal designation of the agreement envisaged under mternational law
15 not of decisive irnportance m connexion with the adrnissibility of the
request. In 1ts reference to an 'agreement’, [Article 218(11) TFEU] uses the
expression m a general sense to indicate any undertaking entered into by
entities Subject to international law which has binding force, whatever its

{:O 1‘1'1'12_1 de Signation :

The Understanding n question fulfils these conditions. [t contamns a
'standard', that 1s to say a rule of conduct, cover‘ing a Speciﬁc ﬁeld,
determimned by precise provisions, which 1s binding uporn the participants.
The very fact that the standard expressly provides that derogations shall take
place only n exceptional cases and under strict conditions 1s sufficient
evidence that the Understanding 1s such as to bind the contracting parties

ﬂﬂd therefore ﬁllflls the COl'lditiOflS Of [Article 218(11) TFEU]

MOICOVCI‘, discussions COIlCC]fIliIlg tl’lC substance Of tl’lC agreernent are at an

ﬁl'ld Eil'ld the COl’lClLlSiOl’l Of tl’lﬁ Uﬂdﬁfstﬂ_ﬂdiﬂg il’l the fOfﬂl Of a resolution Of
ﬂ’lﬁ Councﬂ Of tl’lﬁ OECD iS now envisaged.

At the same tirne, the 'draft Report to the Counail of the OECD concer‘ning
the Understanding on a Local Cost Standard' states that there only remains
to be clarfied 'the form of the participation in the Understanding by the

European [Union], whose decision on the subject 1s to be made very soon'.

In view of these factors and beanng m mind the recommendation of the
Commussion concerning the 'form' of the [Union|'s participation in the
Understanding m question, it cannot be doubted that the draft



Understanding constitutes an agreement 'envisaged' within the rneaning of

[Article 218(11) TFEU].

Moreover, the fact that the Commission raised the problern of the
cornpatibility of this agreement with the provisions of the Treaty for the
putpose of obtaining the opinion of the Court ofJustice on the extent of
the [Union]'s powers to conclude the agreement envisaged cannot be
sufficient of itself to render the request madmissible with respect to [Article
218(11) TFEU] aforementioned.

The cornpatibility of an agreement with the provisions of the Treaty must be
assessed 1n the light of all the rules of the Treaty, that 1s to say, both those
rules which determuine the extent of the powers of the mstitutions of the
[Union| and the substantive rules.

It s the purpose of [Article 218(11) TFEU] to forestall cornplications which
would result from legal disputes concerning the cornpatibility with the
Treaty of international agreements binding upon the [Union]. In fact, a
po ssible decision of the Court to the effect that such an agreement is, either
by reason of its content or of the procedure adopted for its conclusion,
incompatible with the provisions of the Treaty could not fail to provoke,
not only m a [Union] context but also i that of international relations,
serious difficulties and might give rise to adverse consequences for all

mterested parties, including third countries,

For the purpose of avoiding such cornplications the Treaty had recourse to
the exceptional procedure of a prior reference to the Court ofJustice for the
putpose of elucidating, before the conclusion of the agreement, whether the
latter 1s cornpatible with the Treaty. Thus procedure must therefore be open
for all questions capable of submission for judicial consideration, either by
the Court of Justice or possibly by national courts, mn so far as such
questions give rise to doubt either as to the substantive or formal validity of
the agreement with regard to the Treaty.

The question whether the conclusion of a given agreement 15+ within the
power of the [Union] and Whether, mn a given case, such power has been
exercised 1n conforrnity with the provisions of the Treaty 1s, in principle, a
question which may be submitted to the Court of Justice, either directly,
under [Article 258 TFEU] or [Article 263 TFEU], or in accordance with the
prelirninary procedure, and 1t must therefore be admitted that the matter

ﬂlﬂ,y bﬁ referred to tl’lﬁ COUI‘t ll’l accordance Wltl’l tl’le Pfﬁllﬂllﬂﬂfy procedure

of [Article 218 TFEU].

Similarly, the fact that discussions concerning the substance of the
Understanding mn question are” now at an end cannot constitute a valid

argument on which to base a ﬁnding that the request for an opinion 15 out



Of tiﬁlﬁ, Sil’lCﬁ the Treaty, by reason Of the ﬂOﬂ—COﬂtﬁﬂtiOuS Cl’lﬂ,l‘ﬂctﬁf Of the
PI‘OCBdLlI‘e COl’ltﬂil’led il’l [Article 218(1 1) TFEL]], dOﬁS not lﬂ,y dOWI’l a ﬁme—

limit for the submission of such a request.

There iS therefore 110 rcason Wl’ly tl’lC request fO]f an OPiIliOI’l Sl’lOUlCl not be

admaitted.

B -The reply to be given to the questions submitted

1. The excistence of a {Union] power to conctude the OECD Understanding on a Local
Cost Standard

Afticles 112 [repealed] ELl'ld [Article 207 TFEL]] must be bOI‘I’lﬁ iﬂ ﬂllﬂd il’l
fOI‘l’l’lulELtiﬂg a fﬁply to tl’llS question.

The first of these pfovisions provides that:

".Member States shall, before the end of the transitional period,
progres sively harmonize the systemns whefeby they grant aid for exports to
third countfies, to the extent necessary to ensure that cornpeﬁtion between

undeftakings of the [Union] 1s not distorted.’

Since there 1s no doubt that the grant of export credits falls within the
system of aids granted by Member States for exports, it 1s already clear from
Article 112 [fepealed] that the subject—mattef of the standard laid down 1n
the Understancling mn question relates to a field 1 which the provisions of
the Treaty recogmize a [Union| power.

Futtherrnote, [Article 207 TFEU] lays dOWﬂ, il’l paragfaphs (1) ﬂﬂd (2), tl’lﬂt:

"... the common commercial policy shall be based on umform principles,
particularly 1n regard to .. export policy -

The field of the common commercial policy, and more particularly that of
export policy, necessafﬂy covers systems of aid for exports and more
particularly measures conceming credits for the ﬁnancing of local costs
linked to export opetations. In fact, such measures constitute an irnportant
element of commercial policy, that concept having the same content
whether 1t 1s appliecl i the context of the intemational action of a State or

to that of the [Union].

Directives conceming credit insurance, adopted by the Councﬂ tOWﬂde tl’lﬁ
ﬁl’ld Of 1970 Eil'ld the bﬁgil’lﬂil’lg Of 1971 BXPIBSSIY feCOgﬂiZe the irnportant

role pla,yed by export credits 1n international tfade, as a factor of commercial



POhCY.

For these reasons the subject—rnatter covered by the standard contamned in
the Understanding n question, since 1t forms part not only of the sphere of
the system of ads for exports laid down at Article 112 of the Treaty
[repealed] but also, in a more general Way, of export policy and, by reason of
that fact, of the sphere of the common commercial policy defined 1n [Article
207 TFEU], falls within the ambut of the [Umion|'s powers.

In the course of the measures necessary to irnplernent the principles laid
down m the abovementioned provisions, particularly those covered by
[Article 207 TFEU], concerning the common commercial policy, the
[Union] 1s empowered, pursuant to the powers which 1t possesses, not only
to adopt mternal rules of [Union] law, but also to conclude agreements with
third countnes pursuant to [Article 207(2) TFEU] and Article 114 of the
Treaty [repealed].

A commercial policy 15 1n fact made up by the combination and interaction
of mternal and external measures, without priority being taken by one over
the others. Sometimes agreements are concluded i execution of a policy
tixed m advance, sometimes that policy 15 defined by the agreements

tl’lﬁl’l’l SBIVBS A

Such agreements may be outline agreements, the purpose of which 1s to lay
down uniform principles. Such 1s the case with the Understanding on local
costs: 1t does not have a speciﬁc content adapted to particular export crecht
transactions; 1t rnerely lays down a standard, sets out certain exceptions,
provides, mn exceptional circurnstances, for derogations and, ﬁnally, lays
down general provisions. Furthermore, the irnplementation of the export
policy to be pursued within the framework of 2 common commercial policy
does not necessarﬂy find expression m the adoption of general and abstract
rules of mtermnal or [Union| law. The common commerecial policy 1s above all
the outcome of a progressive developrnent based upon speciﬁc measures
which may refer without distinction to 'autonomous' and external aspects of
that policy and which do not necessarﬂy presuppose, by the fact that they
are linked to the field of the common commercial policy, the existence of a

large body of r'ules, but combine graduaﬂy to form that body.

2. The excobusive nature of the [Union]'s powers

The reply to tl’llS question ClCPCIlClS, o1l the onec hand, on the ObiCCtiVC Of the
Understanding il’l question and, o1l the other hand, on tl’lC manner il’l Wl’llCh

tl’lﬁ COImMimorn COl’l’ll’l’lﬁI‘Ciﬂ_l POIlCY iS conceived ifl the Tfﬁﬂ,ty.

At Nos I and II the Understanding itself defines the transactions to which
the common standard applies, and those Which, on the other hancl, are
excluded from 1ts field of application because they are directed to



SpﬁlelCﬂHy rn111tary ﬁﬂdS or because they l’lﬂ,Vﬁ been entered 11'ltO Wltl’l

developmg coun tI‘lﬁS

It 1s to be understood from this defimition that the subject—rnatter of the
standard, and therefore of the Understanding, 1s one of those measures

belonging to tl’lﬁ cominon cornrnercial pOllCY prescnbed by [Article 207
TFEL].

Such a policy 1s conceived 1n that article 1n the context of the operation of
the Common Market, for the defence of the common interests of the
[Unton], withmn which the particular mterests of the Member States must
endeavour to adapt to each other.

Quite clearly, however, this conception 15 incornpatible with the freedom to
which the Member States could lay claim by invoking a concurrent power,
so as to ensure that their own interests were Separately satisfied 1n external
relations, at the risk of cornprornising the effective defence of the common
interests of the [Union].

In fact any unilateral action on the part of the Member States would lead to
disparities m the condittons for the grant of export credits, calculated to
distort cornpetition between undertakings of the various Member States 1n
external markets. Such distortion can be eliminated only by means of a strict
umiformuty of credit conditions granted to undertakings m the [Union],
whatever their nationality.

[t cannot therefore be accepted that, m a field such as that governed by the
Understanding 11 question, which 1s covered by export policy and more
generally by the common commercial pohcy, the Member States should
exercise a power concurrent to that of the [Un1on] i the [Un1on] sphere
and 1 the intemational sphere. The provisions of [Article 207 TFEU] and
114 [repealed] concerning the conditions under which, according to the
Treaty, agreements on commercial policy must be concluded show clearly
that the exercise of concurrent powers by the Member States and the

[LJl'liOﬂ] il’l tl’llS matter iS il’l’lPOS Sible.

To accept that the contrary were true would amount to recognizing that, n
relations with third countnes, Member States may adopt positions which
differ from those which the [Union] intends to adopt, and would thereby
distort the mstitutional framework, call into question the mutual trust within
the [Union| and prevent the latter from fulilling its task in the defence of

the common mterest.

It 1s of little irnportance that the obligations and financial burdens mherent
im the execution of the agreement envisaged are borne directly by the
Member States. The 'internal' and 'external' measures adopted by the

[Union] Wltl’lll'l the framework’ O{: tl’lﬁ COominorn cornrnercial pOlle dO not



neces sanly involve, i order to ensure their cornpatibility with the Treaty, a
transfer to the mmstitutions of the [Union] of the obligations and financial
burdens which they may mvolve: such measure are solely concerned to
substitute for the unilateral action of the Member States, i the field under
consideration, a common action based upon uniform principles on behalf of

the whole of the [Union].

Sumuilatdly, i relation to products subject to the ECSC Treaty, it 1s of little
irnportance to note that the power of the Member States to conclude the
Understanding envisaged 18 safeguarded by Article 71 of that Treaty,

according to which:

"The powers of the Governments of Member States in matters of

commercial policy shall not be affected by this Treaty ¥

The matter under discussion has been referred to the Court pursuant to
[Article 218(11) TFEU]. The opinion which it has been called upon to glve
therefore bears upon the problem of the cornpatibility of the agreement
envisaged with the provisions of the [Treaty on the Functioning of the
European Union| and wall define the power of the [Union]| to conclude that

agreernent SOlﬁly lfl relation to tl’lO sC pfOVlSlOI’lS.

Independently of the question Whether, i view of the necessity of ensuring
that international transactions to which the [Union] are party should have as
uniform a character as possible, Article 71 of the ECSC Treaty retains its
former force following the entry mnto force of the [Treaty on the
Functioning of the European Union]|, that provision cannot m any event
tender mnoperative [Article 207 TFEU] and Article 114 of the EEC Treaty
[repealed] and affect the vesting of power m the [Union] for the negotiation
and conclusion of international agreements m the realm of common

commercial policy.
Accordmgly,
THE COURT

glves the fOllOWlﬂg OPll’llOI’l:

The [Union] has exclusive power to participate in the Understanding
on a Local Cost Standard referred to in the request for an opinion.

Lecourt Monaco Kutscher Donner Mertens de Wilmars
President President President Judge Judge
of of

Chamber Chamber



Pescatore e

Judge Judge

Luxembourg, 11 November 1975.

A. Van Houtte

Registrar

Mackenzie Stuart
Judge

O'Keeffe
Judge
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