In Case 7/68

COMMISSION OF THE EUROPEAN [UNION], represented by its
Legal Adviser, Armando Toledano, acting as Agent, with an address for

service in Luxembourg at the offices of its Legal Adviser, Ermle Reuter, 4

boulevard Royal,
applicant,
and

ITALIAN REPUBLIC, represented by Adolfc Maresca, Minister
plemipotentiary, acting as Agent, assisted by Pietro Peronaci, Deputy
State Advocate-General, with an address for service in Luxembourg at

the [talian Embassy,

defendant,

Application for a dedaration that the [talian Republic has failed to fulfil
the obligations imposed on it by [Article 30 TFEU] by continuing to levy,
after I January 1962, the progressive tax provided for by Law No 1089 of
1 January 1939 on exports to other Member States of the [Union| of
objects of artistic, historic, archaelogical or ethnographic interest;

THE COURT

composed of: R. Lecourt, President, A. Trabucchi and |. Mertens de
Wilrnars, Presidents of Chambers, A. M. Donner, W. Strauf, R. Monaco
and P. Pescatore (Rapporteur), Judges,

Advocate-General: |. Gand
Registrar: A, Van Houtte

gives the following

JUDGMENT



Grounds of judgment

The Commission has brought before the Court, under [Article 258 TFEU]
an application for a declaration that the Italian Republic by continuing
after 1 January 1962 to levy the progressive tax provided for in Article 37
of Law Ne 1089 of 1June 1939 on the export to other Member States of
the |[Umicn| of articles having an artistic, historic, archaeological or
ethnographic value, has failed to fulfil the obligations imposed on it by
[Article 30 TFEU].

A -Admissibility

The defendant, questioning the admissibility of the application, submits
that the Cemrmission, by bringing the matter before the Court at a tune
when the Italian Parliament, which had before it a draft law for the
purpose of amending the provision in dispute, was on the point of being
dissclved, disreparded the obligation mmposed upon the [Union]
institutions under [Article 3 TFEU] to 'promote throughout the [Union]
a harmonious development of economic activities',

It 1s for the Commission, under [Article 258 TFEU], to judge at what
tine it shall bring an action before the Court; the considerations which
determine its choice of time cannot affect the admussibility of the action,
which follows only objective rules.

In the present case, the action of the Commission was in any case
preceded by a prolonged exchange of views with the Italian
Government, begun belore the expiry of the second stage of the
transitional period, to try to persuade the competent authorities m the
Republic to do what was necessary to amend the provisions criticized by
the Commission.

The action is therefore admussible.

B -The substance of the case

1. The scope of the disputed tore

By basing its action on [Article 30 TFEU], the Comrmussion considers that
articles of an artistic, historic, archaeclogical or ethnographic nature,

which are the subject of the the Italian Law of 1 June 1939, No 1089, fall

under the provisions relating to the customs unien. This peint of view is



disputed by the defendant, which considers that the articles in question
cannot be assimilated to 'consumer goods or articles of general use' and
are not therefore subject to the provisions of the Treaty which apply to
'ordinary merchandise'; for that reason they are excluded from the
application of [Article 30 TFEU].

Under [Article 28 TFEU] the [Umen] is based on a customs union
'which shall cover all trade in goods'. By goods, within the meaning of
that provision, there must be understood products which can be valued
in money and which are capable, as such, of forming the subject of
commercial transactions.

The articles covered by the Italian Law, whatever may be the
characteristics which distinguish them from other types of merchandise;
nevertheless resemble the latter, inasmuch as they can be valued in
money and so be the subject of commeraal transactions. That view
corresponds with the scheme of the [talian Law itself, which fixes the
tax in question i propertion to the value of the articles concerned.

It follows from the above that the rules of the Common Market apply
to these goods subject only to the exceptions expressly provided by the
Treaty.

2. The classification of the disputed o hawing regard fo [Article 30 TFEU]

In the opinion of the Commussien the tax m dispute constitutes a tax
having an effect equivalent to a customs duty on exports and therefore
the tax should have been abolished, under [Article 30 TFEU], no. later
than the end of the first stage of the common mardket, that 1s to say,
from 1 January 1962. The defendant argues that the disputed tax does
not come within the category, as it has its own particular purpose which
15 to ensure the protection and safety of the artistic, historic and
archaeological heritage which exists m  the national ternitory.
Consequently, the tax does not in any respect have a fiscal nature, and
its contobution to the budget 1s insigrificant.

[Article 30 TFEU] prohibits the collection in dealings between Mernber
States of any custorns duty .on exports and of any charge having an
equivalent effect, that 1s to say, any charge which, by altering the price
of an article exported, has the same restnctive effect on the [ree
airculation of that article as a customs duty. This provision makes no
distinction based on the purpose of the duties and charges the abolition
of which it requires.



It is not necessary to analyse the concept of the nature of .fiscal systems
on which the defendant bases its argument upon this pomt, for the
provisions of the section of the Treaty concerming the elimination of
customs duties between the Member States exclude the retention of
customs duties and charges having equivalent effect without
distinguishing in that respect between those wlhich are and those which

are not of a fiscal nature.

The disputed tax falls within [Article 30 TFEU] by reason of the fact
that export trade in the goeds in question 1s hindered by the pecuniary
burden which it imposes on the price of the exported articles.

3. The .dassification of the disputed lfaxc having regord fo Arficle 36 of the
[TFEL]

The defendant relies on Article 36 of the [TFEU] as authonzing export
restrictions which, as in this case, are claimed to be justified on grounds
of the protection of national treasures possessing artistic, historic or
archaeological value. By reason of its object, scope and effects, the tax
in dispute is claimed to fall less within the provisions of the Treaty
relating to charges having an effect equivalent to custorns duties on
exports than within the restrictive measures permitted by Article 36

[TFEU.

In fact, the divergence of view between the Commission and the Italian
Government relates, 1t 1s argued, not to the objective but to the choice of
means. As for the latter, the Italian authorities gave their preference to
the levy of a charge which would disturh the functioning of the
Common Market less than the application of prohibitions or export
restrictions.

Article 36 of the [TFEU] provides that: "The provisions of Articles 30
[Articles 34 and 35 TFEU] shall not preclude prohibitions or restrictions
on ... exports ..justified on grounds of ... the protection of national
treasures possessing artistic, historic or archaeological wvalue'. This
provision, both by its position and by an express reference to [Articles 34
to 35 TFEU], forms part of the chapter relating to the elimination of
quantitative restrictions between Member States. The subject of that
chapter 1s State intervention mn intra-[Union| trade by measures i the
nature of prohibitions, total or partial, on import, export or transit,
according to ciccumstances. It 1s to such measures that Article 36 [TFEU]
refers cleatly and solely, as [ollows from the use of the words
'prohibitions or restrictions'. The prohibitions and restrictions in question



are by nature dearly distinguished from customs duties and assmmilated
charges whereby the economic conditions of importation or exportation
are alfected without restocting the freedom of deaisien of those mvolved
n commercial transactions.

The provisions of Title I[1] of Part [Three| of the Treaty introduced the
fundamental prnciple of the elimination of all obstacles to the [ree
movernents of goods between Member States by the abolition of, on the
onie hand, customs duties and charges having equivalent effect and, on
the other hand, quantitative restrictions and measures having equivalent
effect. Exceptions to this fundamental rule must be strctly construed.

Consequently, in view of the difference between the measures referred to
in [Article 30 TFEU] and Article 3¢ [TFEU], 1t is not possible to apply
the exception lad down m the latter provision to measures which fall
outside the scope of the prelubitions referred to in the chapter relating to
the elimination of quantitative restrictions between Member States.

Finally, the fact that the provisions of Article 36 [TFEU] which have
been mentioned do not relate to customs duties and charges having
equivalent effect 1s explamed by the fact that such measures have the scle
effect of rendering more onerous the exportation of the products in
question, without ensuring the attamnment of the object referred to in that
article, which 1s to protect the artistic, historic or archaeclogical heritage.

In order to avail themselves of Artidle 36 [TFEU], Member States must
observe the limitations tnposed by that provision both as regards the
objective to be attained and as regards the nature of the means used to
attain 1t.

Consequently, the levy of the disputed tax, which falls outside the liumnits
of Article 36 [TFEUY, 1s incompatible with the provisions of the Treaty.

C —Costs

Under Article 69(2) of the Rules of Procedure, the unsuccessful party
must be ordered to pay the costs. The defendant has faled in its
submmissions.

On those grounds,

Upon reading the pleadings;



Upon hearing the report of the Judge-Rapporteur;

Upon heanng the parties;

Upoen heanng the opinion of the Advocate-General;

Having regard to the Treaty [on the Functioning of the European
Union|, espeaially Articles [3, the second and third paragraphs of 4(3)
TEU], [Articles 28, 30, 3G, 258 and 260(1) TTEU]];

Having regard to the Protocel on the Statute of the Court of Justice of
the Furopean [Union];

Having regard to the Rules of Procedure of the Court of Justice of the

Eurepean [Union];
THE COURT

hereby:

1.  Declares that the application is admussible;

2. Declares that the ltalian Republic, by continuing to levy after 1
January 1962 the progressive tax laid down by Article 37 of the Law
of 1 June 1939 Ne 1089 on the export to other Member States of
the [Umon] of articles of an artistic, histonic, archaeclogical or
ethnographic interest, bas faled to fulfil its obligations under
[Article 30 TFEU;

3. Orders the defendant to pay the costs.

Lecourt Trabucchi Mertens de
Wilmars Donner Strauf3 Monaco
Pescatore

Delivered in open court m Luxembourg on 10 December 1968.

A. Van Routte R. Lecourt
Regystrar President
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