In Joined Cases 56 and 58/64

56/64 - ETABLISSEMENTS CONSTEN SARL, having its
registered office at Courbevote (Seine), represented by |. Lassier,
advocate at the Cour d'Appel, Paris, with an address for service in
Luxembourg at the Chambers of |. Welter, avocat-avoue, 6 tue

Willy-Goergen,

58/64 -GRUNDIG-VERKAUFS-GMBH, having its registered
office at Furth (Bavana), represented by its Managing Director, Max
Grundig, assisted by H. Hellmann and K. Pfeiffer, of the Ceologne
Bar, with an address for service in Luxembourg at the Chambers of
A. Neyens, avocat-avoue, 9 rue des Glacis,

applicants,

supported by

THE GOVERNMENT OF THE ITALIAN REPUBLIC,
represented by A. Maresca, Mimster Plemupotentiary and Assistant
Head of the Legal Department of the Minustry of Foreign Affairs,
acting as Agent, assisted by P. Peronaci, deputy Advocate-General
of the State, with an address for service in Luxembourg at the

[talian Embassy, 5 rue Mare-Adelade,

mtervener in Cases

56/64 and 58/64,

THE GOVERNMENT OF THE FEDERAL REPUBLIC OF
GERMANY, represented by U. Everling, Miustenalrat, and H.
Peters, Regierungsrat, with an address for service in Luxembourg at
the Chancery of the Embassy of the Federal Republic of Germany, 3
boulevard Royal,

intervener in Case 58/64,



COMMISSION OF THE EUROPEAN [UNION], represented by
its Legal Advisers, G. Le Tallec (Case 56/64) and ]. Thiesing (Case
58/64), acting as Agents, with an address for service in Luxembourg

at the Secretamat of the Legal Departmment of the European
Executives, 2 place de Metz,

defendant,

supperted by

FIRMA WILLY LEISSNER, having its registered office in
Strasbourg, represented by C. Lapp, of the Strasbourg Bar, with an
address for service in Luxembourg at the Chambers of H. Glaesener,
Notary, 20 rue Glesener,

UNEF, a limited liability company governed by French law having
its registered office in Parns, represented by R. Collin, advocate of
the Cour d'Appel, Paris, and by P. A. Franck, advocate of the Cour
d'Appel, Brussels, with an addtess for service in Luxembourg at the
Chambers of E. Arendt, avocat-avoue, 6 rue Willy-Goergen,

interveners,
Applicaticn for annulment of the decision of the Comrmussion of 23

September 1964 under [Article 101 TFEU] (IV/A-00004-03344
'Grundig-Consten’);

THE COURT

composed of: Ch. L. Hammes, President, L. Delvaux and W.
Strauf, Presidents of Chambers, A. M. Donner, A. Trabucclu
(Rapportteur), R. Lecourt and R. Monaco,Judges.

Advocate-General: K. Roemer
Regstrar: A. Van Houtte



gives the following

JUDGMENT

Grounds of judgment
The complaint relating to the designation of the contested measure

The applicant Consten pleads infringement of an essential
procedural requirement since the text of the contested measure 15
described i the Official Journal as a directive, whereas a measure of

this type cannot be addressed to individuals.

Where a measure 1s directed to speafic named undertakings, only
the text which 1s notified to the addressees 1s authentic. The text in
question includes the words "The Commussion has adopted the
present deasion’.

This submission 1s therefore unfounded.
The complaints regarding vielation of the rights of the defence

The applicant Consten complains that the Comrmission violated the
nights of the defence i that it failed to cormmurucate to it the
content of the complete file.

The applicant Grundig makes the sarme complamnt, in particular with
regard to two notes from French and German authomnties which the
Cornmussion toek into account in reaching its decision.

The proceedings before the Commission concerning the application
of [Article 101 TFEU] are adminustrative proceedings, which
implies that the parties concermed should be put i a position before
the decision 1s issued to present their observations on the
complaints which the Commission considers must be upheld
against them. For that purpose, they must be informed of the facts
upoen which these cornplaints are based. It 1s not necessary however



that the entire content of the file should be comnmunicated to them.
In the present case it appears that the statement of the Comurrission
of 20 December 1963 mcludes all the facts the knowledge of which
1s mnecessary to ascertain which complaints were taken into
consideration. The applicants duly recetved a copy of that statement
and were able to present their written and oral cobservations. The
contested deasion 1s not based on complamnts other than those
which were the subject of those proceedings.

The applicant Consten maintains that the decision is also vitiated by
viclation of the rights of the defence in that it did not take account
of the principal submmussions made by it to the Comumission, in
particular of requests for further inquirtes.

In nen-judicial proceedings of this kind the admunistration 1s not
required to give reasons for its rejection of the parties’ submissions.

[t dees not appear therefore that the rights of the defence of the
parties were violated during the proceedings before the
Comrmission.

This subrmussion 1s unfounded.

The complaint concerning the inclusion in the operative part of the
decision of the finding of infringernent

The German Government supports the submission that there was
an infringement of an essential procedural requirernent on the

ground that the finding that an infromgement of [Article 101 TFEU]
had been committed should have been mcluded solely i the

preamble to and not i the operative part of the decision.

That finding constitutes the basis of the cbligation of the parties to
terminate the infnngement. Its effects on the legal situation of the
undertakings concerned do not depend on its position in the
decision.

This complamt therefore does not disclose any legal interest
requiring protection and must consequently be rejected.

The complaints concerning the applicability of [Artidle 101 (1)



TFEU] to sole distributorship contracts

The applicants submut that the prohibition in [Artide 101(1) TFEU]
applies only to so-called horzontal agreements. The [talian
Government submuts  furthermore that sole  distributorship
contracts do not constitute 'agreements between undertakings'
within the meaning of that provision, since the parties are not on a
footing of equality. With regard to these contracts, freedom of
competition may only be protected by virtue of Article [102] of the
Treaty.

Neither the wording of [Article 101 TFEU] nor that of [Article 102
TFEU] gives any ground for holding that distnet areas of
application are to be assigned to each of the two Articles according
to the level in the economy at which the contracting parties operate.
[Article 101 TFEU] refers in a general way te all agreements which
distort competition within the Common Market and does not lay
down any distinction between those agreements based on whether
they are made between competitors operating at the same level in
the economic process or between non-competing persons operating
at different levels. In principle, no distinction can be made where
the Treaty does not make any distinction.

Furthermore, the possible application of [Article 101 TFEU] to a
sole distributorship contract cannot be excluded merely because the
grantor and the concessionnaire are not competitors ufer se and not
on a footing of equality., Competition may be disterted within the
meaning of [Article 101 (1) TFEU] not only by agreements which
lirmut 1t as between the parties, but alse by agreements which prevent
or restrict the competition which mught take place between cne of
them and third parties. For this purpose, 1t 1s irrelevant whether the
patties to the agreernent are or are not on a footing of equality as
regards their position and function m the econemy. This applies all
the more, since, by such an agreement, the parties might seek, by
preventing or himiting the competition of third parties m respect of
the products, to create or guarantee for their benefit an unjustified
advantage at the expense of the consumer or user, contrary to the

general aims of [Article 101 TFEU].

It 1s thus possible that, without involving an abuse of a dormnant
position, an agreement between economuc operators at different



levels may atfect trade between Member States and at the same time
have as its object or effect the prevention, restriction or distortion
of competition, thus falling under the prohibition of [Article 101 (1)
TFEU].

In addition, it is pointless to compare on the one hand the situation,
to which [Article 101 TFEU] applies, of a producer bound by a sole
distributorship agreement to the distributor of hus products with on
the other hand that of a producer who includes within his
undertaking the distribution of his own products by some means,
for example, by commercial representatives, to which [Article 101
TFEU] does not apply. These situations are distinct i law and,
moreover, need to be assessed differently, since two marketing
organizations, one of which is [ijntegrated into the manufacturer's
undertaking whilst the other 15 not, may not necessarily have the
same efficiency. The wording of [Article 101 TFEU] causes the
prohibition to apply, provided that the other conditions are met, to
an agreement between several undertalangs. Thus it dees not apply
where a sole undertaking integrates its own distnbution network
into its business organization. It does not thereby follow, however,
that the contractual situation based on an agreement between a
manufacturing and a distributing undertaking i1s rendered legally
acceptable by a simple process of economic analogy-which is m any
case incomplete and in contradiction with the sad Article.
Furthermore, although m the first case the Treaty intended in
[Article 101 TFEU] to leave untouched the mternal organization of
an undertaking and to render it liable to be called in question, by
means of [Article 102 TFEU], only in cases where it reaches such a
degree of seriousness as to amount to an abuse of a dormunant
position, the same reservation could not apply when the
impediments to competition result from agreement between two
different undertakings which then as a general rule sumply require to
be prohibited.

Finally, an agreement between producer and distnbutor which
might tend to restore the national divisions i trade between
Member States rught be such as to frustrate the most fundamental
objecticns of the [Union|. The Treaty, whose prearnble and content
aun at abolishing the barriers between States, and which i several
provisions gives evidence of a stem attitude with regard to their



reappearance, could not allow undertakings to reconstruct such
barriers. [Article 101 (1) TFEU] 1s designed te pursue this aumn, even
in the case of agreernents between undertakings placed at different
levels in the economic process.

The submissions set out above are consequently unfounded.
The complaint based on Regulation No 19/ 65 of the Council

The applicant Grundig raises the question whether the prohibition
i [Article 101 (1) TFEU] was applicable to the agreement in
question before the adoption of Regulation No 19/65 of the
Council concerning the application of [Article 101 (3) TFEU] to
certain categeries of agreements.

This subrmussion was relied upon by the applicant for the first time
in the reply. The fact that this regulation was adopted after the
application was brought does not justify such delay. In fact, thus
submission really amoeunts to a claum that before the adeption of
the regulation the Commission should not have applied [Artide 101
(1) TFEU] since it lacked the powers to grant exemptions by
categores of agreements.

In view of the fact that the situation in question existed before
Regulation No 19/65 was adopted, the regulation cannot constitute
a fresh issue, within the meaning of Article 42 of the Rules of
Procedure, capable of justifying the delay in mdicating it.

The complaint 1s therefore inadmissible.

The complants relating to the concept of ‘agreements ... which may
affect trade between Member States’

The applicants and the German Government maintain that the
Cornmussion has relied on a rmustaken interpretation of the concept
of an agreement which may affect trade between Member States and
has not shown that such trade would have been greater without the
agreement in dispute.

The defendant replies that this requirement m [Article 101 (1)
TFEU] 1s fulfilled once trade between Member States develops, as a



result of the agreement, differently from the way in which 1t would
have done without the restriction resulting from the agreement, and
once the influence of the agreement on market conditions reaches a
certain degree. Such 1s the case here, according to the defendant,
particularly in wview of the impediments resulting within the
Common Market from the disputed agreement as regards the
experting and importing of Grundig products to and from France.

The concept Qf an agreement 'which may affect trade between
Member States’ 1s intended to define, in the law governing cartels,
the boundary between the areas respectively covered by [Union| law
and national law. [t 1s only to the extent to which the agreement
may affect trade between Member States that the detericration in
competiion caused by the agreement falls under the prolubition of
[Union| law contained mn [Article 101 TFEU]; otherwise it escapes
the prohibition.

In this connexion, what 1s particulatly important is whether the
agreement 1s capable of constituting a threat, either direct or
indirect, actual or potential, to freedom of trade between Member
States in a manner which might hamm the attainment of the
objectives of a single market between States. Thus the fact that an
agreement encourages an mcrease, even a large one, m the volume
of trade between States 15 not sufficent to exclude the possibility
that the agreement may 'affct’ such trade in the abovementioned
manner. In the present case, the contract between Grundig and
Consten, on the one hand by preventing undertakings other than
Consten from importing Grundig products into France, and on the
other hand by prolubiting Consten from re-experting those
products to other countries of the Common Matket, indisputably
affects trade between Member States. These lirmitations on the
freedom of trade, as well as those which mught ensue for third
parties from the registration in France by Consten of the GINT
trade matk, which Grundig places on all 1its products, are enough to
satisfy the requirerent in question.

Consequently, the comnplaints raised in this respect must be disrmussed.

The complaints conceming the criterion of restriction on
competition



The applicants and the German Govermnment maintain that since
the Commission restricted its examination solely to Grundig
products the decision was based upon a false cencept of
competition and of the rules on prolubition contained in [Article
101 (1) TFEU], since this concept applies particularly to
competition between sumila|r] products of different makes; the
Comumission, before declaring [Article 101 (1) TFEU] to be
applicable, should, by basing itself upon the 'rule of reason', have
considered the economuc effects of the disputed contrast upon
competition between the different makes. There 15 a presumption
that vertical sole distributorship agreements are not harmful to
competition and in the present case there 1s nothing to mvalidate
that presumption. On the centrary, the contract mn question has
mncreased the competition between sumilar products of different
makes.

The prnciple of freedom of competition concerns the varous
stages and manifestations of competition. Although competition
between producers is generally more noticeable than that between
distributors of products of the same make, it does not thereby
follow that an agreement tending to restrict the latter lund of
competition should escape the prohibition of [Artide 101 (1)
TFEU] merely because 1t might mncrease the former.

Besides, for the purpose of applying [Article 101 (1} TFEU], there 1s
no need to take account of the concrete effects of an agreement
once it appears that it has as its object the prevention, restriction or
distortion of competition.

Therefore the absence 1 the contested decision of any analysis of
the effects of the agreement on competition between stmilar
products of different makes does not, of itself, constitute a defect in
the decision.

It thus remains to consider whether the contested decision was tight
in founding the prohibition of the the disputed agreement under
[Article 101 (1) TFEU] on the restriction on competition created by
the agreement in the sphere of the distribution of Grundig products
alene. The infringement which was found to exist by the contested
decision results from the absolute territorial protection created the
said contract in favour of Consten on the basis of French law. The



applicants thus wished to eliminate any possibility of competition at
the wholesale level in Grundig products in the tecntory specified in
the contrast essentially by two methods.

First, Grundig undertook not to deliver even indirectly to third
parties products intended for the area covered by the contract. The
restrictive nature of that undertaking is obvious if 1t 15 censidered in
the light of the prohibition on exporting which was tmposed not
only on Consten but alse on all the other sole concessionnaires of
Grundig, as well as the German wholesalers. Secondly, the
registration 1n France by Consten of the GINT trade mark, which
Grundig affixes to all its products, 1s intended to increase the
protection inherent in the disputed agreernent, against the nsk of
parallel imports into PFrance of Grundig products, by adding the
protection denving from the law on industnal property rights. Thus
no third party could mmport Grundig products from other Member
States of the [Union] for resale in France without runming serious
risks.

The defendant propetly took into account the whole distribution
system thus set up by Grundig, In order to arrive at a true
representation of the contractual position the contract must be
placed in the economic and legal context in the light of which it was
concluded by the parties. Such a procedure 1s not to be regarded as
an unwarrantable interference in legal transactions or circumstances
which were not the subject of the proceedings before the

Cormmission.

The situation as ascertained above results in the 1solation of the
French market and makes 1t possible to charge for the preducts in
question prices which are sheltered from all effective competition.
In addition, the more producers succeed in their efforts to render
their own makes of product mdividually distinct in the eyes of the
consumer, the more the effectiveness of competition between
producers tends to diminish. Because of the considerable impact of
distribution costs on the aggregate cost price, it seems important
that competition between dealers should alse be stunulated. The
efforts of the dealer are stimulated by competition between
distributers of products of the same make. Since the agreement thus
aitms at isolating the French matket for Grundig products and
mantaining artificially, for products of a very well-known brand,



separate national markets within the [Unton]|, it 15 therefore such as
to distort competition in the Cormmon Market.

It was therefore proper for the contested decision to hold that the
agreement constitutes an mnfringement of [Artide 101 (1) TFEU.
No further considerations, whether of economic data (price
differences between France and Germany, representative character
of the type of appliance considered, level of overtheads borne by
Consteny) or of the corrections of the crteria upon which the
Commmussion relied in 1ts compariscns between the situations of the
French and German markets, and no possible favourable effects of
the agreement in other respects, can in any way lead, in the face of
abovementioned restrictions, to a different selution under [Article

101 (1) TFEU].
The complamts relating to the extent of the prohibition

The applicant Grundig and the German Goverriment complain that
the Commission did not excdude from the prohibition, m the
operative part of the contested decision, those clauses of the
contract in respect of which there was found no effect capable of
restricting competition, and that it thereby failed to define the
nfrngement.

It 15 apparant from the statement of the reasons for the contested
deasion, as well as from Article 3 thereof, that the infringement
dedlared to exist by Article 1 of the operative part is not to be found
in the undertaking by Grundig not to make direct deliveries in
France except to Consten. That infringement arises from the clauses
which, added to this grant of exdusive nghts, are mtended to
impede, relying upen national law, parallel mmports of Grundig
products into France by establishing absolute territonial protection
in favour of the sole concessionnaire.

The provision in [Article 101 (2) TFEU] that agreements prohibited
pursuant to [Article 101 TFEU] shall be automatically void applies
only to those parts of the agreement which are subject to the
prohibition, or to the agreement as a whole if those parts do not
appear to be severable from the agreement itself. The Comumussion
should, therefore, either have confined itself in the operative part of
the contested decision to declaring that an infringement lay in those



patts only of the agreement which came within the prohubition, or
else it should have set out in the preamble to the decsien the
reasons why those parts did not appear to it to be severable from
the whole agreement.

It follows, however, from Article 1 of the decision that the
infringement was found to lie in the agreement as a whole, although
the Commission did not adequately state the reasons why 1t was
necessary to render the whole of the agreernent void when it is not
established that all the clauses mfringed the provisions of [Article
101 (1) TFEU]. The state of affairs found to be incompatible with
[Article 101 (1) TFEU] stems from certain speatic clauses of the
contract of 1 April 1957 concerning absolute territorial protection
and from the additional agreement on the GINT trade mark rather
than from the combined operation of all the clauses of the
agreement, that is to say, from the aggregate of its effects.

Article 1 of the contested decision must therefore be annulled 1in so
far as 1t renders void, without any valid reascn, all the dauses of the

agreement by virtue of [Articde 101 (2) TFEU].

The submissions concerning the finding of an infringement in respect of the
agreement on the GINT frade muark

The applicants complain that the Comrmssion infringed [Articles 36,
345 and 351 TFEU] and furthermore exceeded the limits of its
powets by dedanng that the agreement on the registration in France
of the GINT trade-mark served to ensure absclute territornal
protection in favour of Consten and by excluding thereby, in Article
3 of the operative part of the contested decision, any possibility of
Consten's asserting its rights under national trade-mark law, in order
to oppose parallel imports.

The applicants maintain more particulady that the coticized effect
on competition 15 due not to the agreement but to the registration of
the trade-mark in accordance with French law, which gives nise to
an ongnal inherent nght of the holder of the trade-rnartk from
which the absolute ternitonal protection derives under national law.

Consten's right under the contract to the exdusive user in France of
the GINT trade mark, which may be used in a sumilar manner in



other countries, 15 intended to make it possible to keep under
survellance and to place an obstacle m the way of parallel unports.
Thus, the agreement by which Grundig, as the holder of the trade-
mark by virtue of an inremational registration, authonzed Consten
to register itin France in its own narme tends to restrict competition.

Although Consten 1s, by virtue of the regstration of the GINT
trademnark, regarded under French law as the onginal holder of the
rights relating to that trade-mark, the fact nevertheless remains that
it was by virtue of an agreement with Grundig that 1t was able to
effect the registration.

That agreement therefore is one which may be caught by the
prohibition mn [Article 101 {1) TFEU]. The prohibition weuld be
meffective 1if Consten could continue to use the trade-mark to
achieve the same object as that pursued by the agreement which has
been held to be unlawful.

[Articles 36, 345 and 351 TFEU] relied upon by the applicants do
not exclude any influence whatever of [Union| law on the exerase

of national mdustnal property rights.

[Article 36 TFEU|, which lumnits the scope of the rules on the
liberalization of trade contamed in Title [[I], Chapter [3], of the
Treaty, cannot lumit the tield of application of [Article 101 TFEU].
[Article 345 TTEU] confines itself to stating that the "Treaty shall in
no way prejudice the rules in Member States governing the system
of property ownership', The mnjunction contained in Article 3 of the
operative part of the contested decision to refrain from using rights
under national trade-mark law in order to set an obstacle in the way
of parallel imports does not affect the grant of those rights but only
limits their exercise to the extent necessary to give effect to the
prohibitien under [Articdle 101 (1) TFEU]. The power of the
Cormumnission to tssue such an mjunction for which provision is made
in Article 3 of Regulation No 17/62 of the Council is in harmony
with the nature of the [Umion] rules on competition which have
immediate effect and are directly binding on individuals.

Such a body of rules, by reason of its nature described above and its
function, does not allow the improper use of nghts under any



national trade-matk law 1 order to frustrate the [Union]'s law on
cartels.

[Article 351 TFEU] which has the ain of protecting the rights of

third countries is not applicable in the present instance.

The abovernentioned submissicns are therefore unfounded.

The complaints concerning the fallure to hear third parties
concerned

The applicants and the Gemman Government state that Article 3 of
the operative part of the contested decision applies 1 fact to the
whole distobution of Grundig products in the Common Matket. In
so doing 1t 15 said that the Comrmussion exceeded its powers and

distegarded the right of all those concerned to be heard.

The prohibition imposed upon Grundig by the abovernentioned
Article 3, preventing its distributors and sole concessionnaires from
exporting to France, constitutes the corollary to the prohibition on
the absolute territorial protection which was established for the
benefit of Consten. This prohibition thus does not exceed the limits
of the proceedings which culminated in the application of [Article
101 (1} TFEU] to the agreement between Grundig and Censten.
Furthermore the contested decision does not directly affect the legal
validity of the agreements concluded between Grundig and the
wholesalers and concessionnaires other than Consten, but it
confines itself to restricting Grundig's freedom of action as regards
the parallel imports of its products into France.

Although 1t 1s desirable that the Commussion should extend its
inquiries as far as possible to those who might be affected by its
decisions, the mere interest in preventing an agreement to which
they are not parties from being declared illegal so that they may
retain the benefits which they derive de farfo from the situation which



r.esults from that agreement cannot constitute a sufficient basis for
establishing a night for the other concessionnaires of Grundig to be
called automatically by the Commussien to take part in the
proceedmgs concerming the relationship between Consten and

Grundig.

Consequently this subrmission 1s unfounded.

The complamts concerning the application of [Article 101 (3) TFEU]
The conditions of application

The applicants, supported on several points by the German
Government, allege ufer alia that all the conditions for application of
the exemnption, the existence of which is demied i the contested
decision, are met in the present case. The defendant starts from the
premise that it 1s for the undertakings concerned to prove that the
conditions required for exernption are satisfied.

The undertakings are entitled to an appropriate examination by the
Commission of their requests for [Article 101 (3} TFEU] to be
applied. For this purpose the Commission may not confine itself to
requinng from undertakings proof of the fulfilment of the
requirernents for the grant of the exernption but must, as a matter of
good administration, play its part, using the means available to it, in
ascertaining the relevant facts and crcumstances.

Furthermore, the exercise of the Commission's powers necessarily
implies complex evaluations on econcmic matters. A judicial review
of these evaluations must take account of their nature by confining
itself to an examination of the relevance of the facts and of the legal
consequences which the Comirmussion deduces therefrom. This
review must in the first place be carried out in respect of the reasons
given for the decisions which must set out the facts and
considerations on which the said evaluations are based.

The contested decision states that the principal reason for the
refusal of exemption lies in the fact that the requirement contained

mn [Artidle 101 {(3) (a) TFEU] 1s not satisfied.



The German Government complains that the said decision does not
answer thle] question whether certain factors, espeaally the advance
orders and the guarantee and after-sales services, the favourable
effects of which were recognized by the Comrmission, could be
maintained intact in the absence of absolute territorial protection.

The contested deaision admits only by way of assumption that the
sole  distobutership  centract 1 question contrbutes to  an
improvement in production and distribution. Then the contested
decision examines the question 'whether an improvement in the
distribution of goods by wirtue of the scle distnbution agreement
could no longer be achieved if parallel imports were admutted’. After
exarnining  the arguments  concerning  advance orders, the
observation of the market and the guarantee and after-sales services,
the decision concluded that 'no other reason which mulitates in
tavour of the necessity for absclute territonial protection has been
put forward or hinted at'.

The question whether there 1s an improvement in the production of
distribution of the goods m question, which is required for the grant
of exemption, 15 to be answered 1 accordance with the spirt of
[Article 101 TFEU]. First, thus improvernent cannot be identified
with all the advantages which the parties to the agreement obtain
from it in their production or distribution activities. These
advantages are generally indisputable and show the agreement as in
all respects mndispensable to an improvement as understood in this
sense. This subjective method, which makes the content of the
concept of 'improvement' depend upon the speaial features of the
contractual relationships m question, is not consistent with the amns
of [Article 101 TFEU]. Furthermoere, the very fact that the Treaty
provides that the restriction of competition must be 'ndispensable’
to the unprovernent in question dearly indicates the mmportance
which the latter must have. This inprovemnent must i particulac
show appreciable objective advantages of such a character as to
compensate for the disadvantages which they cause in the tield of
competition.

The arpument of the German Governrment, based on the premuse
that all those features of the agreement wluch favour the
improvement as conceived by the parties to the agreement must be
maintained mtact, presupposes that the question whether all these



features are not only favourable but also indispensable to the
improvement of the production or distubution of the goods in
question has already been settled affirmatively. Because of thus the
argument not only tends to weaken the requirement of
indispensability but also ameong other consequences to confuse
solictude for the specific interests of the parties with the objective
improvements contemplated by the Treaty.

In its evaluation of the relative importance of the varous factors
subrmtted for its consideration, the Commussion on the other hand
had to judge their effectiveness by reference to an objectively
ascertainable improvernent n the production and distribution of the
goods, and to decide whether the resulting benefit would suffice to
suppert the conclusion that the consequent restrictions upon
competition were indispensable. The argument based on the necessity
to maintain intact all arrangements of the parties n so far as they are
capable of contributing to the mmprovement sought cannot be
reconciled with the view propounded in the last sentence. Theretore,
the complaint of the Federal Government, based on faulty premises,
1s not such as can invalidate the Commission's assessment.

The applicants maintam that the admission of parallel imports
would mean that the scle representative would no longer be 1 a
position to engage in advance planning,

A certain degree of uncertainty 1s mherent in all forecasts of future
sales possibilities. Such forecasting must in fact be based on a series
of variable and uncertain factors. The admussion of parallel imports
may indeed involve mncreased risks for the concessionnaire who
gives firm orders in advance for the quantities of goods which he
considers he will be able to sell. However, such a nsk 1s inherent in
all commercial activity and thus cannot justify special protection on

this point.

The applicants complain that the Commission did not consider on
the basis of concrete facts whether it is possible to prowide
guarantee and after-sales services without absolute terntorial
protection. They emphasize i particular the mmportance for the
reputation of the Grundig name of the proper provision of these
services for all the Grundig machines put on the market. The
freemg of parallel unports would compel Consten to refuse these



services for machines imported by its competitors who did not
themselves carry out these services satisfactorily. Such a refusal
would also be contrary to the interests of consurmers.

As tegards the free guarantee service, the decision states that a
purchaser can normally enforce hus right to such a guarantee only
against hus supplier and subject to conditions agreed with him. The
applicant parties do not senicusly dispute that statement.

The fears concerning the damage which mught result for the
reputation of Grundig products from an inadequate service do not,
in the circumstances, appear justified.

In fact, UNEF, the main competitor of Consten, although it began
selling Grundig products in France later than Consten and while
having had to bear not mnconsiderable risks, nevertheless supplies a
free guarantee and after-sales services against remuneration upon
conditions which, taken as a whole, do not seem to have harmed
the reputation of the Grundig name. Moreover, nothing prevents
the applicants from informing consumers, through adequate
publiaty, of the nature of the services and any other advantages
which may be offered by the offial distmbution network for
Grundig products. It 1s thus not correct that the publicity carried
out by Consten must benetit parallel importers to the same extent.

Consequently, the comnplaints raised by the applicants are unfounded.

The applicants complain that the Comumission did not censider
whether absclute terntonal protection was still indispensable to
enable the high costs borne by Consten in launching the Grundig

products on the French market to be amortized.

The defendant cbjects that before the adoption of the contested
decision it had at no tune become aware of any market mtroduction
costs which had not been amortized.

This staternent by the defendant has not been disputed. The
Commission cannot be expected of its own motion to make
mquites on this point. Further, the argument of the applicants
amounts in substance to saying that the concessicnnaire would not
have accepted the agreed conditions without absolute territorial



protection. However, that fact has no connexion with the
improvements in distribution referred to in [Article 101 (3) TFEU].

Consequently this complamt cannot be upheld.

The applicant Grundig maintains, further, that without absolute
territorial protection the sole distributor would not be mchned to
bear the costs necessary for

anarket cbservation since the result of hus efforts might benefit
parallel importers.

The defendant objects that such market observation, which in
particular allows the application to the products mntended for export
to France of technical improvements desited by the French
consumer, can be of benefit only to Conster.

In fact, Consten, in its capacity as sole concessionnaire which 1s not
threatened by the contested decision, would be the only one to
rece(t]ve the machines equipped with the features adapted especially
to the French market.

Consequently this complamnt is unfounded.

The complaints made against that part of the decision which relates
to the existence in the present case of the requirements of [Article
101 (3) (a) TFEU], considered separately and as a whole, do not
appear to be well founded. Since all the requirements necessary for
granting the exemption provided for in [Article 101 (3) TFEU]
must be fulfilled, there 1s therefore no need to examine the
submissions relating to the other requirements for exemption.

The compplaint concerning the failure fo grant o conditional exemplion

The applicant Grundig, since it considers that the refusal of
exemnption was based on the existence of the absolute ternitorial
protection in favour of Consten, maintains that the Comrmission
should, under Article 7 (1) of Regulation No 17/62 of the Counail,
at least have allowed the sole distubutorship contract on condition
that parallel imports were not unpeded and that i, the absence of
such conditional exemption, the operative part of the decision goes
beyond the statement of reasons given as well as the object of the



decision-the prohibition of absolute territorial protection.

The partial annulment of the contested decision renders any further
discussion of the present complaint unnecessary.

Costs

Under Artide 69 (3) of its Rules of Procedure, where each party
succeeds on some and fails on other heads the Court may order that
the parties bear their own costs i whole or in part. Such is the case
in the present mstance.

The costs must therefore be borne on the one hand by the
applicants and the intervening Governments of the Italian
Republic and the Federal Republic of Germany, and on the other
hand by the defendant and the intervening compames Letssner and
UNEF.

On those grounds,

Upen reading the pleadings;

Upen hearing the report of the Judge-

Rapporteur;

Upen hearing the parties;

Upen hearing the opinion of the Advocate-General;

Having regard to the Treaty [on the Functioning of the European
Union|, especially [Article 3 TEU], [Articles 36, 101, 102, 345 and
351 TFEUJ;

Having regard to Regulations Nos 17/62 and 19/65 of the Counail;
Having regard to the Protocel on the Statute of the Court of Justice
of the European [Umen];

Having regard te the Rules of Procedure of the Court

of Justice;
THE COURT
hereby:

1. Annuls the decision of the Commmission of the European
[Union| of 23 September 1964 relating to proceedings



under [Article 101 TFEU] (IV-A/00004-03344, 'Grundig-
Consten'), published in the Offical Journal of the
European Communities of 20 October 1964 (p. 2545/64),
in so far as in Artide 1 it declares that the whole of the
contract of 1April 1957 constitutes an infringement of the
provisions of [Article 101 TFEU], mcluding parts of that
contract which do not constitute the said infnngement;

2. Dismusses the rest of Applications 56/64 and 58/64 as
unfounded;

3. Orders the applicants, the defendants and the mtervening
parties each to bear their own costs.

Hammes Delvaux Strauf
Donner Trabucchi Lecourt
Monaco

Delivered in open court in Luxembourg on 13 July 1966.

A. Van Houtte Ch. L. Harmimes

Registrar President
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